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E 
HE Practice of the Ec- 
cleſiaſtical Courts ha- 
ving not been ſo fully and 
plainly treated of hitherto as 


might be wiſhed for ; neither 
for the Uſe and Benefit of the 


Practitioners therein, nor the 
Information of ſuch Gentlemen 


of the Common Law, Clergy- 
men and others, whoſe Buſi- 


neſs may require ſome Knows- 


edge of the Nature and Prac- 


tice of theſe Courts; to re- 
medy theſe Incondeniencies the 
enſuing Treatiſe is particularly 
calculated ; the Variety of 

A2 uſe- 


The PREFACE. 


uſeful Matters, and the Me- 
thod they are treated in, may 
be ſeen by the Table of Con- 
tents: And the great Exadt- 
neſs wherewith the whole is 
executed, every judicious Rea- 
der will eaſily percetve. 


As ſeveral Books referred 
to in the following Work may 
vary in their Pages by being 
reprinted, it may not be im- 
proper to obſerve all the Refe- 
rences are to the lateſt Edi- 
tions of the ſaid Books ſo re- 


ferred to. 


- — — —— — — 


CONTENTS. 


Introduction. 
F Eccleſiaſtical Courts in Gene- 
ral, | Page x 
© PART I. 
= Of the Juriſdiction of the Eccleſiaſtical 
NF Courts, the Officers and Practiſers 
A thereof, and the Methods of Pro- 
3 ceeding therein, 3 
CHAP. I. 
Of the Court of Arches, ibid. 
A CHAP. II. 
Of the Admiralty Court, 14 
1 CHAP. III. 
Of the Prerogative Court of mn, 


1 CHAP. IV. | 
Oy the Court of Delegates, 20 
'Y CHAP. V. 


Of the College of Civilians, or Doctors 
Commons, 22 


CHAP. VI. 
Of the Conſiſtory Court, 


23 
C HAP. 


The CONTENTS, 


CHAP. VII. 4 

Of _the Court of the Dean and Chapter of i 
St. P aul's, Page 2 4 . 
CHAP. VIII. 1 

Of the Court of the Archdeacon of Mid. 
dleſex, 25 4 

| CHAP, XK. 3 
£ the Court of the Dean and Chapter of 3 
Weſtminſter, ibid. þ- 
Of the Surrey Court, iS MN 
CHAP. XI. $ 

of ot her Ecclefiaftical Court's in the Ring- 
dom, ibid. 
.4 39 MA PHIL 4 
7 he Method of TI in Beclefiaſti- ® 
64s Cauſes, A 29 % 
PART, II. N 


A Collection of Modern Rules of Pra 
tice and Caſes adjudged in the Courts 
of Doctors Commons, (never before 
publiſhed) digeſted under their pro- 
per Heads in 8 Order, 35 


Abatement, ibid. 

 Abſolution, 26 
Accounts, + 37 

Actions, 40 5 
* Adminiſtration and Adminiſtrators, 42 
Adultery, 43 

_ 49 

2 Ali- 3 


Alimony, 
Allegations, 
Anſwers, 
Apparitors, 

A Pe als 3 
Appearance, 
Articles, 

Aſſets, 

Caveats, 
Certificates, 
Charitable Uſes, 
Churc bes 5 
Church-wardens, 
Citations, 
Codicils, 
Commiſſions, 
Compilſories, 
Concluſion, 
Contempt, 
Contratts of Marriage, 
Coſts, 

Criminal Cauſes, 
Cuſtom, 
Defamation, 
Dilapidations, 
Diſtribution, 
Divorce, 
Evidence, 
Excommunication, 
Executors, 
Guardians, 
Jactitation, 
Interrogatorics, 


The CONTENTS. 
Page 50 


52 
33 


The CONTENTS. 


Invent ory, P ag en 08 
Inhibition 109 
Fudge Eccleſſaſtical, ibid. 
Legacies, 110 
Libel, 112 
Licences, 113 
Marriages, 114 
Nancupative Wills, | 115 
Oaths, | 118 
Penance, 119 
Plene Adminiftravit, 120 
Probates, ibid, 
Rates, 122 


Seats, 123 


Sequeftration, 125 


Spoliation, ibid. 


Hills, 126 


Witneſſes, 138 


PART III. A 
A Collection of Acts or Orders of Court 
fully extended throughout a whole 
Cauſe, and on Appeals; and a Table 


of Fees taken by the Practiſers of | 


Doctors Commons, 143 
„ 
Ads or Orders of Court, 143 
Acts in a Cauſe of Appeal, 160 
Other As occurring in a Cauſe, 167 
CHAP, II. 


A Table of Fees allywed to be taken by 


the Praftioners in Doctors Commons, 
as ſettled by a Fury the 19th of No- 
vember 1734, | 172 

I N- 


% : # * © 
p * Row. 2 ＋ * i s + 's Big, ag — 7 8 
89 12. * nn * Fo hs 8 


- 
Cl 
þ 
'{ Fi. 
*1 "4 
E 
"- 
5 
3 2 
1 
Fl 1 
" (69838 
98 
* * 
*+ 
= 
* * 
40 % 
BC 4 
7551 
4 
os 
= 
Thy 
* 
o ** 
* 
"4 
FP 
7 
IL 
Pad 
Fi 
22 
93 
1 9 
7 
520 


4 5 
* 


W dbnaAiaaaAD aa wi 


4 . 3 — ͥ 


8 


—— 


— 


— 
* —C n 


INTRODUCTION 
To the General Rules of 


Practice in the Eccleſiaſti- 
cal Courts. 


1 


— 


O the Writ De Excommunicato Ca- 


piendo ; with the whole Proceedings 
o Excommunications. 


Oraſmuch as divers Perſons 'of- Stat. ; Eliz. 

F fending in many great Crimes c. 23. 
and Offences, appertaining 3 10. 329, 43- 

merely to the Juriſdiction and Deter- |," 77” 
mination of the Eccleſiaſtical Courts © © 
and Judges of this Realm, are many 
Times unpuniſhed, for lack and want 
of the good and due Execution of the | 
Writ de Excommunicato Capiendo, di- 4 Inſt. 219. 
rected to the Sheriff of any County Cro. El. 144. 
for the taking and apprehending of! Fu. 124. 
any ſuch Offenders; the great Abuſes 9 
whereof, as it ſhould ſeem, hath grown, 
for that the {aid Writ is not returnable 
in any Court, that might have the 

| a © Judgment 


Writ to be in 
Tern- time only; 


Raturnable in 
the King's 
Bench, 


and 20 Days 
to be betaveen 
tte Tee and 
Return. | 
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© Tudgment of the well executing and 


R 


ſerving of the ſaid Writ, according 


to the Contents thereof; but hither- 
to have been left only to the Diſcretion 
of the Sheriffs and their Deputies, by 
whoſe Negligencies and Defaults, 
for the moſt part, the ſaid Writ is 
not executed upon the Offenders as 


-it ought to be, by Reaſon whereof 


ſuch Offenders be greatly encouraged 
to continue their ſinful and criminous 
Life, much to the Diſpleaſure of Al- 
mighty God, and to the great Con- 
tempt of the Eccleſiaſtical Laws of 
this Realm. | 

© 2, Wherefore for the Redreſs there- 
of, be it enacted, by the Queen's 
moſt Excellent Majeſty, Sc. That 
from and after the firſt Day of May 
next coming, every Writ of Excom- 


municato Capiendo, that ſhall be grant- 


ed 'and awarded out of the High 
Court of Chancery, againſt any Per- 
fon or Perſons within the Realm of 
England, ſhall be made in the Time 
of the Term, returnable before the 
Queen's Highneſs, her Heirs and Suc- 
ceſſors, in the Court commonly cal- 
led the King's Bench, in the Term 
next after the Teſe of the ſame Writ; 
and the ſame Writ ſhall contain at 
the leaſt twenty Days between the 
Tefte and Return thereof. 


And 
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© And after the ſame Writ ſhall be 
ſo made and ſealed, that then the 
ſaid Writ ſhall be forthwith brought 
into the ſaid Court of King's Bench, 
and there in the Preſence of the 
Juſtices ſhall be opened, and delivered 


of Record to the Sheriff. or other 


Officer, to whom the Serving and 
Execution thereof, ſhall appertain, or 
to his or their Deputy or Depu- 
ries. | 

And if afterwards it ſhall or may 
appear to the Juſtices of the ſame 
Court for the Time being, that the 
ſame Writ ſo delivered of Record, be 
not duly returned before them at the 
Day of the Return thereof; or that 
any other Default or Negligence hath 
been uſed or had in the not well ſer- 
ving and executing of the ſaid Writ, 
that then the Juſtices of the ſaid 
Court, ſhall and may, by Authority 
of this Act, aſſeſs ſuch Amerciament 
upon the ſaid Sheriff or other Officer, 


in whom ſuch Default ſhall appear, as 
to the Diſcretion of the ſaid Juſtices 


ſhall be thought meet and convenient; 
which Amerciament ſo aſſeſſed, ſhall 
be eſtreated into the Court of Ex- 


chequer, as other Amerciaments have 
been uſed, 


a 2 3. And 


iii 
After Stall 
to be bra F 
to the Sheriff. 


Sheriff not re- 
turning the 
Writ in due 
Time may be 
amerced. 


iv 


Sheriff noi ob- C 


liged to bring e 


the Boay into 
Court, upon 
the Return of 
the Proceſs; © 
but to certify e 
the Execution 
thereof. 4 
C 
(9 
[4 
0 
4 
c 
C 
c 
If the Sheriff 


return Non eſt c 
inventus, & 


c 

Writ Ca- 
pias 10 be a- 

awarded. 6 

c 

( 

C 

' Firft Capias, © 
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3. And it is alſo enacted, That the She- 
riff or other Officer, to whom ſuch Writ 


© of Excommunicato Capiendo, or other 
© Proceſs, Sc. ſhall be directed, ſhall not 
be compelled to bring in the Body of 


ſuch Perſon or Perſons as ſhall be named 
in the ſaid Writ or Proceſs, into the 


Court of King's Bench, at the Day of F 


the Return thereof; but ſhall return 
the ſame Writ and Proceſs thither, 


with Declaration briefly, how and in 


what Manner he hath ſerved and execu- 
ted the ſame, to the Intent, that there- 
upon the ſaid Juſtices may then further 
therein proceed, according to the Te- 
nor and Effect of this preſent Act. 

© 4 And if the ſaid Sheriff or other 
Officer, to whom the Execution of 
the ſaid Writ ſhall ſo appertain, do 
or ſhall return, that the Party or Par- 
ties named in the ſaid Writ cannot be 
found within his Baliwick ; that then 
the ſaid Juſtices of the King's Bench 
for the Time being, upon every ſuch 
Return, ſhall award one Writ of Ca- 


Cro. Jac. 566. pias, againſt the ſaid Perſon or Per- 


Returnable in 
Ter m-time tavo C 
Months after, e 
the Teſte, 
with Procla- 
mation. 


ſons named in the ſaid Writ of Ex- 
communicato Capiendo, returnable in 
the ſame Court in the Term- time, 
two Months, at leaſt, next after the 
Teſte thereof, with a Proclamation 


to be contained within the ſaid Writ 
of Capias, that the Sheriff or other 


© Officers, 
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Officers, to whom the ſaid Writ thall 
pe directed, in the full County-Courr, 
or elſe at the general Aſſizes and Gaol 
Delivery to be holden within the ſaid 
County, or at a Quarter-Seſſions, to be 
F< holden before the Juſtices of the Peace 77 be ; ten 
F< within theſaid County, ſhall make open ,, 7 — wg 
F< Proclamation ten Days at the leaſt be- „, p 
fore the Return, that the Party or Par- , gin, 
ties named in the ſaid-Writ, ſhall within f in fer 
= © fix Days next after ſuch Proclamation, Days, under 
= © yield his or their Body or Bodies to” * 7 
the Priſon of the ſaid Sheriff or other 
== © ſuch Officer, there to remain as a Pri- 
ſoner, according to the Tenor and 
Effect of the firſt Writ of Excommu- 1 
= © nicato Capiendo,' upon Pain or For- Si i» mil 
; © feiture of ten Pounds; and thereupon Return there- 
"> © after ſuch Proclamation bad, and the 2% bb 
( ſaid fix Days paſt and expired, then “ % bal 
= .. , ſurrendered. 
c the ſaid Sheriff or other Officer, to 
whom ſuch Writ of Capias ſhall be 
= © directed, ſhall make Return of the 
= © ſame Writ of Capias into the ſaid 
Court of King's Bench, of all that he 
* © hath done in the Execution thereof, 
= © and whether the Party named in the ſaid 
* © Writ hath yielded his Body to Priſon, 
= or not, as mentioned in the {aid Capias. 
— * 5: And if upon the Return of the Party not /ur- 
» © aid Sheriff, it ſhall appear, that the 7-ning upon 
= © Party or Parties named in the faid . i 
3 * Writ of Capias, or any of —— 
1 | a 3 © have Default. 


* 
Bu 
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And in Default 
thereof, ſecond 6 


then awarded, 
under 201. Pe- © 
nalty, for not 
appearing. 


To be ſerved 
as the firſt 
Writ of Capi- 
as, with the 
like Penalty of © 
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© have not yielded their Bodies to the ® 
© Gaol and Priſon of the ſaid Sheriff, 


or other Officer, according to the ſame * 


Proclamation ; that then every ſuch 
Perſon that ſo ſhall make Default, 
ſhall, for every ſuch Default, forfeit | 
to the Queen, her Heirs and Succeſ- : 


ſors, ten Pounds, which ſhall likewiſe 11 


be eſtreated by the ſaid Juſtices into 
the ſaid Court of Exchequer, in ſuch 
Manner and Form as Fines and A- 
merciaments there taxed and aſſeſſed, 
are uſed to be. 
© 6. And thereupon the ſaid Juſtices of 

the King's Bench ſhall alſo award forth 
another Writ of Capias againſt the ſaid 
Perſon or Perſons, that ſo ſhall be re- 
turned to have made Default, with 
ſuch like Proclamation as was contain- 7 
ed in the firſt Capias, and a Pain of 7 


* " . 
* a r 
4 "E_of —_ pl 
, * . * — a a 4 © + 4 FI 5 - PRs” wh 22 
p * ut .. 1 £ * a 
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twenty Pounds, to be mentioned in 


the ſaid ſecond Writ and Proclama- 
tion: And the Sheriff or other Of- 
ficer, to whom the ſaid ſecond Writ 
© of Capias ſhall be ſo directed, ſhall 
ſerve and execute the ſaid Writ, in 
ſuch-like Manner and Form, as be- 
fore is expreſſed, for the ſerving and 
executing of the ſaid firſt Writ of 
Capias; and if the Sheriff or other 
Officer ſhall return upon the ſaid ſe- 
© cond Capias, that he hath made the 

* Proclamation according to the Tenor 


and 
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and Effect of the ſame Writ; and 
that the Party hath not yielded his 
Body to Priſon, according to the 
Tenor of the ſaid Proclamation ; that 
then the Party aforeſaid, that ſhall ſo 


make Default, ſhall, for his Contempt 


and Default, forfeit to the Queen's 
Highneſs, her Heirs and Succeſſors, 
the Sum of twenty Pounds, which 
ſaid Sum of twenty Pounds, the ſaid 
' of the King's Bench for the 

ime being ſhall likewiſe cauſe ro be 
eſtreated into the ſaid Court of Ex- 


chequer, in Manner and Form afore- 
ſaid, 


© no. And then the ſaid Juſtices ſhall 4rd in further 


: Default, 
likewiſe award forth another Writ of * Re 


Capias againſt the ſaid Party, with 7 


ſuch Proclamation and Pain of For- anner i be 
feiture as was contained in the ſaid ſe- awarded. 


cond Writ of Capias ; And the Sheriff 
or other Officer, to whom the ſaid 
third Writ of Capzas ſhall be ſo di- 
rected, ſhall ſerve and execute the 
ſaid Writ of Capias, in ſuch-like 
Manner and Form as before in this 


Act is expreſſed and declared, for the 


= <© ſerving and executing of the firſt and 
l © ſecond Writs of Capias; and if the 

= © Sheriff or other Officer, to whom the 
Execution of the ſaid third Writ ſha!t 


* appertain, do make Return of the 
* faid third Writ, that the Party upon 


© {ſuch 
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Party to pay © ſach Proclamation hath not yielded 
20 J. ert © his Body to Priſon, according to the 

22 —— © Tenor thereof, that then every ſuch 

bis Body to Party, for every ſuch Contempt and 

Gaol, after © Default, ſhall likewiſe forfeit to the 

Proclamation © Queen's Majeſty, her Heirs and Suc- 

A4 each c ceſſors, other 200. which Sum of 204. 

wo © ſhall be likewiſe eſtreated into the ſaid 

© Court of Exchequer, in Manner and 

Form aforeſaid. | 

In Default © And thereupon the ſaid Tuſtices of 

8 2 © the King's Bench ſhall likewiſe aware 

"19 © «© forth one Writ of Capias againſt the 7 


| ori, {aid Party, with like Proclamation, 
tion and Pe- © and like Pain of Forfeiture of 20 J. 
naſty, and ſo 6 and alſo that the ſaid Juſtices ſhall 
_— EL © have Authority by this Act, infinitely 
© to award ſuch Proceſs of Capias, with © 
Diſcretionary © ſuch Proclamation and Pain of For- 
* 2 6 feiture of 207. as is before limited a- 
* — gainſt the ſaid Party, that ſo ſhall 
Writ or Writs make Default in yielding of his Body 
of Capias that © to the Priſon of the Sheriff, until ſuch 
— kgs © Time, as by Return of ſome of the 
Fares, s, ſaid Writs before the ſaid Juſtices, it 
; © ſhall and may appear, that the ſaid 
Party hath yielded himſelf to the 7 
Cuſtody of the ſaid Sheriff or other 
Officers, according to the Tenor of 
the ſaid Proclamation. 
© And that the Party, upon every 
Default and Contempt by him made 
againſt the Proclamation of any — 
| rae 
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the ſaid Writs ſo infinitely to be a- 
warded againſt him, ſhall incur like avirh lte Pain 
Pain and Forfeiture of twenty Pounds, 4nd Forfeiture 


which ſhall be likewiſe eſtreated, in? 291 


Manner and Form aforeſaid. 


8. And be it further enacted, that pen /arrex- 
when any Perſon or Perſons ſhall yield ing bine 


his or their Body or Bodies to the % a» 


Hands of any Sheriff or other Officer, 12 I 


upon any of the ſaid Writs of Capias, ;cmain in pri- 
that then the ſame Party or Parties, , without 
that ſhall ſo yield themſelves, ſhall B or Main- 


remain in the Priſon and Cuſtody of Ne, as if 
taken upon the 


the ſaid Sheriff or other Officer, with- original Writ 


out Bail, Baſton, or Mainprize, in 7 Excommu- 


ſuch-like Manner and Form to all nicato Capi- 
Intents and Purpoſes, as he or they endo. 
ſhould or ought to have done, if he 

or they had been taken and appre- 

hended upon the ſaid Writ of Excom- 

municato Capiendo. 

© 9. And it is alſo enacted, that if 4 54erif, 
any Sheriff or other Officer, by whom &c. M an 
the ſaid Writ of Capias ſhall be re. #7 Peter 
turned: as is aforeſaid, do make an fa Sale 
untrue Return upon any of the ſaid Capias, he 
Writs that the Party named in the Par thereby 
ſaid Writ have not yielded his Body, £**** my 
upon the ſaid Proclamations, or any n 
of them, where indeed the Party did 

yield himſelf, according to the Effect 

of the ſame, that then every ſuch She- 


riff or Officer for every ſuch falſe and 


© untrue 
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N 


And no Eſſign, 
Protection, or C 
N Ager of Law C 
to be allowed 
the Defendant. 


| Reſerving 


Power to Arch- 


Biſhops, Bi- 
ſhops, to re- 


A 5A A 


La 


ceive the Sub- c 
miſſion of” the . 


Perſon excom- 


municated. 


fotve, ' Releaſe, 
and the ſame 


to ſignify to the C 


King. 


£c 


And to have © 
Writs from the 
Sheriff for the c 


Deliverance 
faid Perſons 
abſetved. 


of s 
UP 
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ſaid Return the Sum of 40 J. for the 
which Sum of forty Pounds, the ſaid 


Party grieved ſhall have his Recovery 4 


and due Remedy by Action of Debt, 


Bill, Plaint or Information, in any of 


the Queen's Courts of Record, in 


which Action, Bill, Plaint, or Infor- 


mation, no Eſſoign, Protection, or 
Wager of Law ſhall be admitted or 
allowed for the Party Defendant. 

© 10. Saving and reſerving to all 
Archbiſhops, Biſhops, and all others 
having Power to Certify any Perſon 
excommunicated, 'and like Authority 
to accept and receive the Submiſſion 
and Satisfaction of the ſaid Perſon fo 
excommunicated, in Manner and 
Form heretofore uſed; and him to 


td ale ts ah abſolve and releaſe, and the ſame to 


ſignify, as heretofore hath been ac- 
cuſtomed, to the Queen's Majeſty, 
her Heirs and Succeſſors into the 
High Court of Chancery, and there- 
unon to have ſuch Writs for the De- 
liverance of the ſaid Perſon ſo abſolv- 
ed and releaſed from the Sheriff's Cu- 
ſtody or Priſon, as heretofore they 
or any of them had, or of Right 
ought, or might have had; any Thing 
in this Preſent ſpecified or contained 

| | © to 


untrue Return, ſhall forfeit to the 8 
Party grieved and damnified by the 
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© to the contrary thereof in any wiſe 
© notwithſtanding. 


© 11. Provided always, that in ales, Zxcepr Wales, 

the Counties Palatines of Lancaſter, Counties Pa- 

Cheſter, Durham and Ely, and in the _—_ and 

Cinque Ports, being Juriſdiftions and vip ra 

Places exempt, where the Queen's h King's 

Majeſty's Writ does not run, and Pro- i. 

ceſs of Capias not returnable from 

thence into the ſaid Court of King's 

Bench, after any .Significavit, being 

of Record in the ſaid Court of Chan- 

cery, the Tenor of ſuch Sgnificavit, The Tenor of 

by Mittimus, ſhall be ſent to ſuch of Significa- 

the head Officers of the ſaid County *·[ 

of Wales, Counties Palatines, and ,,, ;; 5e 

Places exempt, within whoſe Offices, Head: therey, 

Charge or Juriſdiction, the Offenders where the De- 

ſhall be rebdent, i. e. to ſay, to the 2% # re- 

Chancellor or Chamberlain for the“ 

ſaid County Palatine of Lancaſter and 

Cheſter, and for the Cinque Ports, to 

the Lord Warden of the ſame, and 

for Hales and Ely, and the County 

Palatine of Durham, to the Chief Ju- 

ſtice or Juſtices there; and thereu 

every of the {aid Juſtices and Officers, 

to whom ſuch Tenor of Sjgnificavit, 

with Mittimus, ſhall be directed and | 

delivered, ſhall, by Virtue of „ 

Statute, have Power and Authority va, Gabs, 

to make like Proceſs to the inferior 2 make lie 
Officer Proce/.. 


X11 
[ 4 
c 
Returnable Be- 
fore their Tu- 6 
flices there, & 
two Months 


after the 
Teſte. 


And limited in 
Term-time. 


What Perſons 7 


are not liable to 6 


the Pains and 
Forfeitures of f 
any Writ of 

Capias, and © 
upon what Ac- 6 
count. C 


a :4 


The Party 
thereby grieved 6 
may plead the ( 
Reaſon why, 

in Bar thereof. p 
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Officer and Officers, to whom the Exe- 


cutipn of Proceſs there doth appertain, 


returnable before their Juſtices there, 


at their next Seſſions or Courts, two 


Months at the leaſt after the Teſte of 


every ſuch Proceſs; ſo always as in 
every Degree they ſhall proceed in 


their Seſſions and Courts, as the Ju- 


ſtices of the ſaid Court of King's 


Bench are limited by the Tenor of 4 


this ACt in Term-times, to do and 
execute. 

© 12. Provided alſo, and be it enact- 
ed, that any Perſon at the Time of 


+ 
14 


any Proceſs of Capias aforementioned, 


awarded, being in Priſon, or out of 
the Realm, in the Parts beyond the 
Seas, or within Age, or of non ſane 
Memoria, or Woman Covert, ſhall 
not incur any of the Pains or For- 
feitures aforementioned, which ſhall 
grow by any Return or Default hap- 


pening, during ſuch Time of Non- 


age, Impriſonment, being beyond the 
Sea, or uon Ju Memorie ; and that 
by Virtue of this Eſtatute, the Party 


grieved may plead every ſuch Cauſe 


or Matter in Bar thereof, and upon 
the Diſtreſs, or other Proceſs that 
ſhall be made for levying of any of 
the ſaid Pains or Forfeitures. 


© 13. And 


INTRODUCTION. XU1l1 
13. And if that the Offender a- Cro. Car.197, 
X.< gainſt whom any ſuch Writ of Ex- 799: 
X © communicato Capiendo ſhall be awarded, . 
= <« ſhall not, in the ſame Writ of Excom- Writ of Ex- 
= «< municato Capiendo, have a ſufficient communication 
and lawful Addition, according to the 7 baviny a 
X «© Form of the Statute of 1 Her. 5. Tz 
X «Caſes of certain Suits, whereupon jg to the Sta- 
= ©« Proceſs of Exigent are to be award- ze of i H. 5. 
IX © ed; or if in the Significavit it be not , Signifca- 
(contained, that the Excommunication vit f /erting 
X © doth proceed upon ſome Cauſe ort the ori- 
Contempt of ſome original Matter of zine! Cauſe, 
* © Hereſy, or refuſing ro have his 2 / 
© © their Child baptized, or to receive i wanting 
RG a 0 : : 0. 
>< the Holy Communion, as It is nNOW juch Additions, 
commonly uſed to be received in the 42% Pains and 
Church of Englard, or to come to! e * 
divine Service, now commonly uſed 5% bert. 
in the ſaid Church of England, In-fen. 
* continency, Uſury, Simony, Perjury 
in the Eccleſiaſtical Court, or Idola- 
= try; that then all and every Pains and 
= © Forfeitures limited againſt ſuch Per- 
= © ſons excommunicated by this Statute, 
by Reaſon of fuch Writ of Excom- 
= © municato Capiendo, wanting ſufficient 
® © Additions, or of ſuch Segnificavit, 
= © wanting all or any other Cauſes, as a- 
= © foreſaid, ſhall be utterly void in Law; 
= © and by way of Plea to be allowed to 
= the party grieved. 
6 14. And 
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. If the Addi- 


tion ſhall be à e 
Nuper, one 
Writ of Ca- 
pias all be 
awarded 
without a 
Pain, with 
Proclamation 
in the County 
. evhere the Of- 
fender ſhall be c 
moſt Refident = 


Returnable * 
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like the firſs & 
Capias. C 
4 
C 
4 


' Proclamation © 

not made as a- C 
foreſaid 5 all C 
Forfeiturts 
Void. 
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© 14. And if the Additions ſhall be 
with a Nuper of the Place, then in 


every ſuch Caſe, at the awarding of 


the firſt Capias, with Proclamation, 1 


according to the Form mentioned, 


one Writ of Proclamation (without 
any Pain expreſſed) ſhall be awarded 
into the County where the Offender 


ſhall be moſt commonly Reſident at 
the Time of the awarding of the ſaid 
firſt Capias, with Pain in the ſame 


Writ of Proclamation, to be return- 


able the Day of the Return: of the 


ſaid firſt Capias, with Pain and Pro- 


* 


clation thereupon, at ſome one ſuch 


Time and Court as is preſcribed for 
the Proclamation upon the ſaid firſt 
Capias with Pain; and if ſuch Pro- 


clamation be not made in the Countyʒ 
where the Offender ſhall be moſt com- 


monly reſident; in ſuch Caſes of Ad- 


dition of Nuper, that then ſuch Of. 


fenders ſhall ſuſtain no Pain or For. 
feitures by Virtue of this Statute, for 
not yielding his or her Body, accord- 


ing to the Tenor aforementioned; 


any Thing before ſpecified, and to the 


contrary thereof, in any wiſe not- 


withſtanding. 


_ 
- FX. 
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X Of Excommunications in general; with 

* Zthe Method of Practice, as now 
received and uſed in the Eccle- 
fraftical Courts, in order to know 
how to prevent the ſame; as alſo the 
proper Means to be diſcharged there- 


from. 


AVING herein before ſet forth 
the Statute in Part, of the 5th of 
Queen Eliz. cap. 23. intitled, An Act 
© for the due Execution of the Writ de Ex- 
communicato Capiendo, being an A- 
mendment of the former Act made 
1 Hen. 5. to ſhew the juſt Power and 
Authority the Eccleſiaſtical Courts have 
given them by the Laws and Cuſtoms 
of this Realm, in all Caſes of Contempt 
of their Juriſdiction, which would other- 
wiſe be fruitleſs in their original De- 
ſign and Inſtitution, to correct Vice 
and Immorality, deſtructive both to 
F Church and State, Oc. 
I ſhall now therefore proceed herein 
do give, | | 
1. Some neceſſary Rules of Practice, 
co be obſerved upon appearing in Court 
for the Party cited, upon the Return 
of any Proceſs, in order to ſhew the 
1 Steps neceſſary to be taken, in conduct- 
ing the Suit regularly throughout, to the 
4 | | pro- 


. - 2 —_ 
+ 25 > 
> SAS 51 EY” #5 2 Ye 
n 2 £ *% $7 Ba 
8 * 8 ok, * > 
= 1 * 4 3 
89 * . _—_—— » 
"4 - 
e 


re, an 9) Ys 0 eee, ere WW 


xvi INTRODUCTION. 


promulging of a definitive Sentence 
therein incluſive, to avoid an Excom- 
munication. And 


2. In appearing for the Party cited 6 


when excommunicated and impriſoned : 
thereupon by a Writ de Excommunicato 
Capicndo, the proper Means then alſo 
to be uſed and taken thereupon, thro* 
all its various Incidents, for the Benefit 
of the Client, to get his Diſcharge 
therefrom, as well in the ſecular as Spi- 


ritual Courts, together with ſome Ob- # 


ſervations on the foregoing Statute. 


Perſons excommunicated. 


Perſons excom- 1, Perſon excommunicated is forth. 
rs pf P with diſabled to ſue in any of 
yr is Maj 72 his Majeſty's Courts; not that thereby 
Courts, he loſes his Right for ever; but the 
Excommunication may be pleaded in A- 

batement of his preſent Action, till the 

ſame is taken off by an Abſolution. 

Vet note, that whoſoever is inſtrumen- 

tal in procuring, decreeing and pro- 

nouncing the Excommunication, ſhall 

never be allowed to plead it, nor ſhall 

it be pleaded, unleſs the Excommunica- 

tion be ſignified by the Biſhop himſelf; 

for the Court will receive no Certificate 

from any to whom they cannot write to 

abſolve the Perſon, if they find Cauſe. 

2, Like- 
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2. Likewiſe, though a Perſon excom-- May be an 


municated may be appointed an Execu- Execator. 
tor, and is capable of having a Legacy 
given him, yet ſo long as he ſtands ex- 
communicated, he is not allowed to 
prove the Will, nor ſue for the Legacy 
Fn the Spiritual Court. But note, ſome 
gare of Opinion, though a .very vulgar 


Error, that a Man excommunicated , may mar- 


cannot marry, whereas Marriage is al-. 


Zlowed of, it being de jure naturali ; and 


Vote, ſo long as he hath a Freehold of 


Zalike abſurd it is, to pretend that ſuch 
a Perſon cannot give his Suffrage in any 
Election; as for Example, of Parlia- May Vote for 


ment Men; the Law allowing him Tewel 


Parliament. 


40 f. per Aunum. 


If any Perſon Excommunicated con- 


inue fo by the Space of forty Days, 


then by the Common Law, the Biſhop 


— 


certify ing the ſame into Chancery (which 
is called a Significavit) there ſhall ifſue 
forth a Writ from thence to the Sheriff 


of the County where the Party lives, 


to impriſon him without Bail, or Main- 


prize, till he hath made Satisfaction to 


_ 


the Church. This is called a Writ de 
Excommunicato Capiendo, but at the 
3 


Common Law, the ſame Writ being 


not returnable in any Court, the Sheriffs 


took their own Time, and uſed their 


= Diſcretion in executing it; to enforce 


b 2 which 
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which the aforeſaid Statute was made, 
whereby it is enacted, 


I. That the ſaid Writ ſhall be re- 
turnable in the King's Bench, yet 


* 


the Sheriff need not to bring thi- F 


ther the Body. 


II. If the Sheriff return Non eft in- 


ventus, a Capias ſhall be awarded, 
with Proclamation, to come in 


within ſix Days; if the Party does 9 


not, he forfeits 10 J. and thence- 
forwards, Capias after Capias, and 


20 l. forfeited on each. 

III. But note, there are two Caſes 
in which a Man ſtanding out ever 
ſo many Proclamations, he fhal 


forfeit nothing, and they two are 


theſe. 


12 
23 


1. Where the Party againſt whom 
the Writ de Excommunicato Capiendo is 


awarded, hath not therein a ſufficient 


and lawful Addition; that is (ſaith Cowell) | 


a Title over and above his Chriſtian 


and Surname, ſhewing his State, De- 
gree, Trade, Occupation or Myſtery, 
(as Lord, Knight, Gentleman, Yeo- 


man, Clothier, and the like) and the 


Dp 4 1 
rr 


Hamlet, Town, Pariſh, and County, 4 : 


where he is or lately was converſant ? 
and dwelling; and if it be with a N- 
Per, 
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per [late of ſuch a Place] then you ſee 
there muſt be made out one Capias, 
without a Penalty. 


2. Where it is not expreſſed in the 


*Z Biſhop's Certificate, that the Cauſe for 
which the Party was originally cited 
into the Spiritual Court, was for one 
of theſe ten Cauſes following, viz. 
1. Hereſy. 2. Refuſing to have Chil- 
X dren baptized. 3. Refuſing to receive 
the Communion. 4. Refuſing to come 
to divine Service, 5. Error in Reli- 
1 gion, or Doctrine. 6. Incontinency. 
. Uſury. 8. Simony. 9. Perjury in 
the Eccleſiaſtical Courts. Or, 10. Ido- 
== latry. 


To know whether there be ſuch 


4 Cauſe, or any other expreſſed, you 
may have a Copy of the Significavit at 


the Curſitor's Office in Chancery Lane. 
Then in either of theſe Caſes, all 


2X Pains and Forfeitures limited by the 

Z Statute, by Reaſon of ſuch Writ of 
= Excommunticato Capiendo, wanting ſuch 
an Addition, or Significavit, in all the 
Cauſes aforeſaid, ſhall be utterly void 
in Law, and by way of Plea to be al- 
=X lowed to the Party grieved. 


b 3 Rules 


XX 


INTRODUCTION. 


Rules of Practice. 


ERSONS are uſually excommuni-. 
cated upon Contempt or Contu- 
macy, which may be, E 
1. If the Party being duly cited, denieth 7 
or omitteth to appear; for if he be not 
perſonally cited, he need not to appear 


the firſt Court-Day, but then the next 


Step is to cite him by a Proceſs, called 
Viis & Modis, affixed to the Doors of 
the late Dwelling-houſe, or Pariſh 
Church, wherein the Party is or late 
was a Pariſhioner, under Seal for ſome 


| thort Time, citing him to appear on 


a Day certain, to anſwer, Sc. but 
(being perſonally cited) if he doth 
not appear the firſt Court-Day, or 


whether he be or no, if he doth not 
appear the ſecond Court-Day, he is 


excommunicated for Contempt; if he 
be cited generally, the Law is, that he 
ſhall appear the third Day after the 
Service of the Citation, if the Party 
be not far from Town, but if at a great 
many Miles Diſtance, or abroad, then 
a Citation, or elſe a Viis & Modis is to be 
executed on one of the Pillars of the Roy- 
al Exchange, tempore Mercatorum illuc 
confluentium, or at the Time of Change 
Hours, by affixing the Original under 

| Seal 
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Seal thereon for ſome Time, and leaving 


a true Copy in the Place thereof, and the 


Party therein cited is generally to ap- 
pear the ſixth Day after Service, if it be 
a Court-Day, otherwiſe the Court-Day 
then next following; and if the ſaid Par- 
ty doth not then appear, the Certificate 
is continued to the ſecond Court- Day 
© thereafter following, and in Contempt 
thereof is decreed excommunicated : 
and further, the Rule is in Law, totrs 
dies debetur delinguenti. It is enough 
for a Perſon to appear any Hour of the 
Day (provided it be a Court Hour) 
wherein he is cited to appear; ſo as 
though he be called before he comes, 
yet if he appeareth that Day he ſhall 
> be diſcharged, or he may appeal within 
= fifteen Days, and bring an Inhibition to 
= ſtop their Proceedings againſt him. 


2. When he appeareth he ſhall de- 


mand his Charge, which is either by a 
Preſentment from Church-wardens, or 
= by a Libel, or by Articles which are 
* exhibited by a Promotor; be it which 


it will, he ſhall demand a Copy. If it 


| be denied or delayed, he may pray to 
be diſmiſſed with Coſts, or may appeal, 
jf refuſed; or bring a Prohibition from 
the King's Court at Weſtminſter, forbid- 


ding them to proceed in that Cauſe, till 


they have given a full and true Copy of 


XX1 


the Charge according to the Statute. (a) (a) 2 Hen. 5. 
b 4 | If cap. 8 
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3. If he appeareth in Perſon, he ought © 


to have his Charge the firſt Court- Day; 
if he appeareth by a Proctor, the Court 
then generally gives to the ſecond 
Court-Day, to bring in the Libel or 
Articles. 

4. If they deliver him not his Charge 
the ſecond Court-Day, he may appeal, 
if upon his demand the Judge will, not 
diſmiſs him; or he may bring his Pro- 
hibition for want of Articles and ſtop 
their further Proceedings. 

5. If the Proceedings be upon a Pro- 
motion, and the Promotor hath em- 
ployed a Proctor in the Caſe, the Party 
accuſed muſt know that no Proctor 
can be admitted without a Proxy, that 
is, Letters Procuratory under the Pro- 
motor's Hand and Seal, authorizing 
him to Act for him in the Caſe; and 
when he hath that, there muſt be an 
Act entred in Court to admit ſuch a 
Perſon Proctor in the Caſe; the Party 
charged may go, or ſend to the Regi- 
ſter and demand a Sight of both thoſe; 
the Reaſon in Law is this, becauſe any 
Proctor is liable to the Party's Action, 


if he moleſteth any Perſon in the Name 


of another, without any Authority from 
him. And ſecondly, If there be no Act 
of Court, admitting him as a Proctor, 
though the Party accuſed be Conqueror 
in the Caſe, yet he cannot recover Coſts, 

| becauſe - 
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becauſe there is no legal Adverſary a- 
ainſt whom they can be recovered. 
6. According to the Statute Law, 
every Informer, if overthrown, ſhall 


pay Charges. According to the Civil 
and Canon Law, none ought to be ad- 
Z mitted as a voluntary Promotor, till he 
© hath given Security to pay the Charges. 
If overthrown, the Party accuſed there- 
fore ſhall before he anſwereth the Arti- 
cles, demand this; if it be denied by 


the Judge, he may appeal to the ſupe- 


rior Court. It is alſo worth the Per- 
ſon's Inquiry, who is accuſed, to be 
= well adviſed, whether the Promotor in 


the Eccleſiaſtical Courts be not obliged 


= to all thoſe Things that an Informer in 


a ſecular Court is tyed to by the Sta- 


tutes. (5) 
The Reaſon is, becauſe theſe Statutes 


= fay, Informers upon penal Statutes, and 
commonly Promotors in the Eccleſiaſti- 
cal Courts, ſay ſuch and ſuch Things are 
done contrary to the Statutes of this 
Realm, as well as contrary to the Ca- 
nons: Now what Things the Statutes, 
which alſo name Promotors, require of 
= ſuch Informers and Promotars, the Sta- 
=> tutes do declare. 


7. When the Party accuſed hath a 


Copy of his Libel, ler him pray Time 


to anſwer; if the Judge denies him 
Time (at leaſt till the next Court-Day) 


let 


(5) 31 Eliz. 53. 
18 Eliz. 5, 
21 Jac. 4. 
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let him appeal. Having due Time 
granted, in the mean while, let him 
duly conſider the Matter and Form of 
his Libel; as to which, let him (amongſt 
other Things) obſerve theſe that fol. 
low. | 

1. Whether the Matters he be charged 
with, belong to the Cognizance of the 
Ecclefiaſtical Court ; if not, let that be 
his Anſwer, and let him appeal or bring 
his Prohibition, which lies in all ſuch 
Caſes, 

2. Whether they have put into the 
Libel the Promotor's Petition for Right 
and Juſtice to be done him; it is often- 
times left out, though it is a Rule in 
Law, Libellus eft ipſo Fure nullus, ubi 
nibil petitur. If he finds that this is 
wanting, let his anſwer only be, that 
the Libel is in Law utterly void and in- 
ſufficient, and pray to be diſmiſſed there- 
from; if the Judge refuſeth to diſmiſs 
bim, let him appeal. . 

3. Let him alſo obſerve, whether he 
be in the Articles laid to be one of the 
Dioceſe, or a Pariſhioner of ſuch a 
Pariſh ; for if it be not laid, it can ne- 
ver be proved, and ſo the Promotor 
muſt fail in his Suit; for what is not 
laid cannot be proved, it being a Maxim 
in the Civil Law, $1icq1id deponitur ex- 


tra Articulum, deponitur extra Legem. If 
he be ſaid to be a Pariſhioner of ſuch a 


Place 
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X Place, within ſuch a Dioceſe, let him 
not in his Anſwer confefs it, but ſay, 
he cannot determine Bounds of Dio- 
XZ ceſes and Pariſhes; but for that he re- 
= ferreth himſelf to the Law. 
* 4 Let him alſo obſerve, if the Things 
he be charged to have done or omitted, 
be within the Compaſs of a Year, and 
= whether there hath been ſince an Act 
of Grace or Oblivion, which hath par- 
= doned them, and whether they be not 
= ſuch Things as he hath been puniſhed 
for, or ſuch Things as the Statute Law 
Z hath limited the Proſecution of, to a 
leſs Time than a Year; for if any of 
* theſe Things be, they may be given in 
3 Anſwer, to avoid either the whole or 
N 


* 


any Part of the Charge. If the Judge 
will not accept the Anſwer, the Party 
may ſue out a Prohibition and ſtop 
them. | 
F. Let him alſo obſerve whether he 
be charged certainly, or particularly, as 
to Time and Place, or only generally 
and incertainly; if he be charged only 
generally, as for the moſt part is, in 
= Church-wardens Preſentments, not men- 
= tioning Time and Place; or incertainly, 
with Or's, that he did not come to his 
> Pariſh Church ſuch and ſuch Months 
and Days, or was abſent in ſome one, 
or more, or moſt of them; let his An- 
ſwer be, that this Charge is void in 
= - Law 
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Law, for the Generality or Incertainty. © 


If the Judge will not receive his An- 
ſwer, let him appeal; for the Law of 
England alloweth no ſuch Charges from 
which can be no Diſcharge, or where 
the Crime is not fixed to a certain Time, 


but it may be, in this Caſe, a Prohibi. 


tion will be his beſt Remedy. 


6. Let him obſerve whether he be 


charged only upon Statute Law, or up- 
on Canons; if upon Canons let him 


_ modeſtly refer himſelf in his Anſwer 
to a Perſon learned in the Statute Laws, 


whether any ſuch Canons were ever 
enacted, ratified, allowed or confirmed 
by Parliament, or by the eſtabliſhed 
Laws of this Land, as they ſtood in 
the Year 1639. and if not, whether 
they be not made void by the Statute 
of 13 Car. 2. = | 
. When he hath given his Anſwer, 
which muſt be ſubſcribed by his own 
Hand, it is uſual for the adverſe Proc- 
tor to pray a Time to prove his Arti- 
cles, for which the Judge, at his Plea- 


ſure, granteth a Term probatory. Let 


him alſo at the ſame Time move that 
he may have Liberty within that Time 
alſo to produce any Witneſſes for his 


"s 


9 
* 


*4 


4 by 


Defence ; if it be denied, let him ap- 1 1 


eal. 


8. Let him obſerve what Time the 


Proctor produces his Witneſſes in 
Court 
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Court, in order to pray the uſual Time 
for Interrogatories, to croſs-examine 
them, if he pleaſes, and whom he 
Names for Witneſſes for him: And let 
him alſo defire a Time to be fer in 

Court, for him to produce his Witneſ⸗ 

ſes, and be Careful to bring them at 

= the Time; for they muſt all be ſworn 
in the Court, then examined privately 
by the Regiſter, unleſs the Adverſary 
deſireth a Commiſſion to examine Wit- 


"#nefles, which is not often done, becauſe 


Fit is much more chargeable in that 


Court produced and {worn, but before 
thoſe Commiſſioners. 
9. The Party Defendant may deli- 
ver in to the Regiſter Interrogatories, 
upon which the Regiſter ſhall croſs ex- 
amine his Adverſary's Witneſſes ; but 
he muſt be very wary as to this, for he 
ſhall not afterward except againſt any of 
his Adverſary's Witneſſes, whom he hath 
croſs- examined, and made Witneſſes for 
ghimſelf. | 
10. Let him adviſe his own Witneſſes 
to be very careful that the Regiſter 
ſetteth down what they ſay in their 


of putting them into a decent Style, 


their whole Senſe be not altered. 

I. When the Term probatory ſet at 
+ firſt by the Judge, is expired, let him 

8 deſire 


Caſe. There are no Witneſſes in the 


own Words, that under the Pretence 


XXVii 
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deſire of the Judge Publication; if the 
Judge will grant longer Time to prove, 


let him defire the Adyantage of the 
ſame Time alſo, to bring more Wit- 
neſſes for himſelf, which he may or 
may not make Uſe of, as he pleaſes. If 


once the Term given for Proof be ex- 


pired, let him deſire Publication and 
Liberty to take out a Copy of the De- 
poſitions. 
12. When he has got a Copy there- 
of, let him diligently obſerve if he can 
prove any Thing contrary to what 
the Witneſſes, or any of them, have 
{ſworn ; if he can, let him at the next 
Court-Day give in an exceptive Allega- 
tion, and pray the ſame to be admit- 
ted, ſhewing the Particulars, which he 
excepteth againſt in their Depoſitions 
ſeverally, as well as his general Ex- 
ceptions againſt them all. Let him de- 
fire Time to bring in Witneſſes to prove 
the ſame; if the Judge refuſeth to ad- 
mit ſuch his exceptive Allegation, or 
to give him due Time to prove the 
fame, he may appeal therefrom. 
13. If once the Promotor is al- 
lowed to have Publication, he may a- 
gain move for Time to invalidate the 
Proof of the Exceptions, but not to 
fortify his firſt Proof; if any Liberty 
of that Nature be defired the Defen- 
dant may appeal; for unleſs in a _ 
or 
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for the King, after Publication, no new 
Witneſſes can be produced. ; 
XZ 14. When the Party againſt whom 
the Promotion is, peruſeth the Depoſi- 
tion, let him ftrictly obſerve whether 

the Particulars he is charged with be 
proved by two Witneſſes; for it is a 
Rule in Law, Vox unius eſt vox nullius, 
and if the Judge will admit the Thing 
proved by one Witneſs, a Prohibition 
lies; for the King's Judges will not only 
= ſee that thoſe Courts ſhall keep to Mat- 
ters truly belonging to their Juriſdic- 
tion; but alſo that in the Proſecution 
of them, they ſhall keep to the received 
Rules of their own Law, in thoſe main 
Points of Proof. 


15. It is an uſual Thing upon Pre- M Pre/enr- 
ſentment by Church-wardens, when *#*t i: good 


the Party preſented calls for Proof © 
the Preſentment, to tell them that the 


f Conwiction, 
Tit hout Proof, 
Publica vox 


Church-wardens Preſentment is a Con- & fama being 
viction, they being ſworn Officers; but 2, /«ffcient 


this is contrary to the Law of Eug- 
land, which alloweth no Preſentment 
by Officers ex officio, to be a Convic- 
tion, If Grand Juries at Aſſizes and 
Seſſions do preſent, this is no Convic- 
tion; but the Perſons after this muſt be 
indicted, and Proof made by Witneſſes. 
It therefore the Eccleſiaſtical Court in- 
fiſts on this, the Perſon may appeal, or 
(which it may be better) he may have 

a 


alone. 
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a Prohibition from the King's Court at 
Weſtminſter. 
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16. When the Time for Proof is ex- * 


pired and Publication made, and Ex- ; 


ceptions given in and proved, and Pub- 
lication of thoſe Proofs alſo made, 


either Party may move for a Time to 
be ſet to conclude, and to give the 


Judge Information of the whole State A 


and Merit of the Caſe, and alſo to give I | 


Sentence in it. | 


17. At the Day ſet, the Party ac- 4 


cuſed or promoted againſt may appear, 
and ſhew to the Judge the whole State of 


(a) 24 Hen. 8. 
C. 12. 


the Caſe, and plead it himſelf, or by 


an Advocate; after which the Judge 1 


will appoint a Day to give Sentence. 


18. At that Day the Party muſt have I 


a Form of a definitive Sentence ingroſ- j 
ſed. ready to porrect to the Judge; if 
the Judge give Sentence againſt him, he 


may appeal within fifteen Days, by 
Virtue of the Statute. (a) 4 


19. During the Proſecution, the I 
Perſon ſaid againſt whom the Proſecu- 


tion is, ſhall do. well after every Court, 4 


* 
2 
1 


to get the Acts of the Court in his 


Caſe, under the Regiſter's Hand, and 
to keep them by him carefully. 
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= Rules and Inſtructions how to be dif- 


charged from the Writ de Excom- 
municato capiendo, 


AVING already premiſed, that no 
Bail will be accepted of, nor will 


3 | an Habeas Corpus avail you, (unleſs you 


have a Mind only to Change the Pri- 


*X ſon) nor does a Prohibition, or Homine 


replegiando lie ; But the ſeveral Ways to 
help (according as the Caſe happens) 
are as followeth: 

1. If the Party impriſoned hath 
brought a Prohibition, by which the Ec- 
clefiaſtical Court hath been commanded 
to proceed no further, and to abſolve the 
Perſon, if excommunicated, and the 
Judge hath diſobeyed the Writ, and ſig- 
nified and procured the Party to be im- 


a priſoned, the Perſon that is impriſoned, 
X at any Time in Term, upon a Motion, 


ſhall have firſt an Attachment againſt the 


Judge, and then a Writ of r Ay to 


the Sheriff, to deliver the Priſoner to fol- 


low the Attachment, without any Sub- 
X miſſion to the Biſhop at all, or any 
Caution. Such Writ may be found in 
the Regiſter of Writs, p. 66. Nay if 
the Attachment be granted, and the 
Perſon be impriſoned, or a Writ our, 
= commanding him to be taken, and the 


C Term 
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Term be done before the Attachment 


can be ſerved, the Regiſter tells us that 


he ſhall have the ſame Writ, during the 
Vacation, out of Chancery; and it is 
the Opinion of Men skilled in the Law, 


that he ſhall have ſuch a Superſedeas, 


vpon Affidavit made, that the Proceed- 


ings are contrary to a Prohibition ſerved X 


upon the Judge, though no ſuch Al- 
tachment be taken, out. $8 

2. If the Party impriſoned, or againſt 
whom the Writ is to take him, though 2 
he be not taken, hath appealed accords. 7 


(a) 24 Hen 8. ing to the Statute. (a) 


12. 


If he bringeth into the Court of 
Chancery an authentick Copy of his 
Appeal, he ſhall have a Writ of Super- 
ſedeas to ſtop the Sheriff from appre- 
hending him, or to deliver him, if he 
be apprehended, only this muſt be with- 
in a Year after his Appeal, that it may 
appear to the Court he hath not deſert- 
ed his Appeal; you may find Forms of 


ſuch Superſedeas alſo in the Regiſter of © 
Writs; both theſe are founded upon ex- 7 
cellent Reaſon. The Law of England 


will not ſuffer Eccleſiaſtical Judges I 


either to invade their Right, or to ex-, 


alt themſelves againſt their Authority, 

nor yet ſuffer inferior Eccleſiaſtical 7 

Courts to invade the Right, Power 

and Authority of ſuperior Courts in 

their own Order. = #8 
| 3. If 3 
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3. If a Perſon be ſued in the Eccle- 
faſtical Courts for a Matter not within 
their Juriſdiction, and they have caught 
him upon Contempt, in not appearing, 


4 or not obeying their Sentence, upon a 
-X Suggeſtion to the King's Courts. If it 


appears to them, that the original Mat- 
ter was not cogniſable in the Eccleſia- 
ſtical Courts, they will ſuperſede the 
Proceedings, and order the impriſoned 
Per ſon to be diſcharged. 

4 If the impriſoned Perſon, or he 
againſt whom the Writ is out, though 


he be not taken, bring a Copy of the 


Z Biſhop's Significavit into the Courts at 
* Heſftminſter, and make it appear to the 
Judges there, that the Cauſe of Ex- 
communication is not therein expreſſed, 
together with the Day when it was pro- 
nounced; if he be not ſaid to be ex- 
communicated majori excommunicatione z 


if it be not ſigned by the Biſhop, or 


ſaid to be autboritate noſtrd Ordinarid ; 


if the Party excommunicated be not 


expreſſed by Name, the Court will de- 
liver the Perſon. Dr. Cozens mentions 


three of theſe Caſes, where you may 


alſo find them in the Regiſter of Writs ; 


the firſt, he ſaith, he cannot find in the 


Regiſter, viz. That the Articles or Mat- 
ter of the Libel muſt be expreſſed, nor 
indeed do 1 find it there, but it is in 


ſeveral Reports. The Reaſons are, 


C2 1. Becauſe 
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1. Becauſe the Law will not ſuffer © 4 | 
Men to be impriſoned for every light 


Offence. 2. Becauſe the King's Courts 
can receive Significavits from none but 


the Perſon to whom (if Need be) they 


may write to diſcharge the Priſoner ; 
nor will the Court ſuffer a Perſon to 


be excommunicated, and lie in Priſon 9 
for a Crime which the Eccleſiaſtical 
Court hath no Judgment in, nor yet 


unleſs it appeareth to the Court, he 


hath ſtood forty Days excommunicated. 
Again, heretofore whole Cities and 


Communities have been excommuni- 


cated; therefore the Perſon muſt be 


expreſſed by Name, or he ſhall not lie 


there. 


5. Let him procure a Copy of tbe 


Writ de Excommunicato Capiendo, and 
obſerve, e 
1. If it be iſſued in Term- time. 
2. If there were full twenty Days be- 
tween the Teſte and Return. 


3. If it be made returnable the net 


Term. - | 
4. If there be due Additions on ir. 
5, If before it was delivered to the 

Sheri}, it was entred upon Record in 

the King's Bench, and made returnable 

into that Court. | 


All theſe Things are required by the 
ta) 5 Eliz. 23. Statute (a). If any of theſe Errors be 


found, he ſhall upon Motion in the 
King's 
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King's Bench be diſcharged, and the 
Writ will be declared illegal. 

Laſtly, If he can be delivered by 
none of theſe Ways, he may at any 
Sealing in Chancery, whether it be in 
Term or out of Term, upon a Petition 
to, or Motion made before the Lord 


Chancellor, have a Writ de Cautione 


admittenda granted him (in Caſe he 
hath before offered the Biſhop a Bond 
of 10 J. or 20 J. with Sureties ſtare & 


= parere omnibus mandatis Eccleſia in for- 
md juris); when he hath it, let him by 
*X ſome proper Perſon ſend it, and tender 


a Bond and ſufficient Sureties with it to 
the Bithop, and demand a Diſcharge 
of the Priſoner ; if it be not preſently 
done, let him certify ſo much, and at 
the next Seal move for a ſecond Writ 
to the Biſhop, or (which it may be is 
more adviſeable) let him move for a 
ſecond Writ to the Sheriff (the Form 
of it is in the Regiſter) in that the 
King commandeth the Sheriff to ad- 
moniſh the Biſhop to accept the Caution, 
and to deliver the Priſoner; and fur- 


ther commands him, that in Caſe he 


doth not in his Preſence, the Sheriff 


ſhould do it himſelf. If the Sheriff 


yields not Obedience, upon another 
Motion, he ought to have a Writ to 
the Coroner, commanding to take Se- 
curity of the Sheriff to appear at Veſt- 
| minſter 
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miuſter ſuch a Day, to ſhew Reaſon 


why he hath contemned the King's 1 
Writ ; and further, it commandeth the 
Coroner to take the Caution of the 


Priſoner, and to deliver him. 
You may find all this in the Regiſter, 


where are the Forms of all theſe Writs, 3 


and alſo in Dr. Cozen's Apology, P. 1. 
c. 2. who being himſelf a Judge in the 
Eccleſiaſtical Courts, cannot be pre- 
ſumed to have told us any Thing but 
what is Law, contrary to their own In- 


tereſt. The Defendant upon giving a 


cautionary Bond to the Eccleſiaſtical 
Court, pays all the Contumacy Fees up- 
on his Diſcharge, which are more or 
leſs, as the Cauſe is carried on, inci- 
dental to the Excommunication. 

But if the Court will not accept the 


Caution and diſcharge you, you may 


then have a ſecond Writ directed to the 
High Sheriff, commanding him to go 
to the Biſhop, and require him to take 
the Caution, and to deliver the Pri- 
ſoner, and require him to do it himſelf, 
If the Biſhop ſtill refuſe, and if the 
Sheriff do not ſo, you may have a Writ 
to the ſame Purpoſe directed to the 
Coroner to do it, as you may ſee in the 
Regiſter of Writs, fol. 66 and 67; ſo 
caretul were our Anceſtors for the Li- 
berty of the Subjects Perſons. And 
hereby it appears that the Court is 

bound 
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bound by Law to take ſuch Caution, I 
mean by Bond and Sureties, and there- 
vpon to abſolve the Perſon excommu- 
"XX nicated, though he will not take an 
X Oath (as uſual) fare mandatis Ecole ſiæ, 
i. e. to obey the Commands of the 
Church. 2 | 
XZ As for what ſhall be accounted ſuch 
X ſufficient Caution, the Practice of the 
Court requires in this Behalf, the Party 
himſelf with two Friends, to be bound 
in a Bond of 104. (ſeldom more, or at 
{ moſt 201.) to the Biſhop, conditioned 
that the Party ſhall obey the Commands 
of the Church, as aforeſaid. 


Concerning the Management of Cauſes 
in the Prerogative Court of Canter- 
= bury. 


3 . Tudge of the Prerogative Court 
$ of Canterbury hath the Power of 


XXXVn 


granting the Probates of all Wills, and 


the committing of Adminiſtrations of 
Perſons dying inteſtate within the Pro- 
vince of Canterbury, having Goods or 
any Effects moveable or immoveable, 
out of the Dioceſe or peculiar Juriſ- 
X diction wherein they die, amounting to 
the Value of 57. which are called Bona 
= z6abilia. GEE 


But 


What are Bo- 


na notabilia in 


— . _ ” 
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Dioceſe of Lon- 
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But by antient Preſcription in the 


Dioceſe of London, the Party ſo dying 
muſt have Goods, as aforeſaid, to the 


Value of 10. out of the Dioceſe of 

London, to amount to Bona notabilia. 
In this Court are commonly tried all, 

Cauſes of Inſtance of proving and ſet- 


ting aſide Wills, whether at firſt and 


originally exhibited, or otherwiſe proved : 


in common Form, and of committing * 
and revoking Adminiſtrations in the 


Caſes aforeſaid, either by the Judge 


himſelf, or by the Parties ſurreptitioully © 4 
praying Adminiſtration, by concealing 3 


the Truth and ſuggeſting of Falfities, 
contrary to the Form of Law, and the 
Statute in that Caſe made and provided, 
or when ever after it appears from ſuch 


Probate or Adminiſtration granted by a 


Judge of any inferior Dioceſe, that the q 
Grant thereof properly belonged to the 


Judge of the Prerogative Court of Can- 


terbury (the Party dying leaving Bos 
notabilia as aforeſaid) therefore particu- 
lar Inquiry ought to be made thereof, 
otherwiſe the Probate of the Will or 


Grant of Adminiſtration is voidable OÖ 


defeftum juriſdictionis, by any Proceſs 
iſſuing out againſt the Party obtaining 
the ſame in that Behalf, 2 

Alſo all Cauſes of temerary or raſh 
Adminiſtration of Goods, and of ren- 
dring a juſt Account thereof; as for In- 

1 ſtance, 
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X tance, If any Will be proved in com- 
mon Form, (which is by the fole Oath 
= of the Executor) and there is any Per- 
X ſon living who has an Intereſt in the 
, X Adminiſtration of the Goods of the 

X ſaid Deceaſed, (ſuppoſing he died in- 
teſtate) he may cite the Executor there- 


4 of, to prove the ſaid Will by Witneſſes 


and if the Executor cannot ſufficient- 


ly prove the ſame, as aforeſaid, the 
Court will then pronounce Sentence in 


that Caſe, that the Deceaſed died in- 
teſtate, and without making any Will, 
and the Probate thereof granted in com- 


mon Form as aforeſaid, will be declared 


Y null and void to all Intents and Pur- 


poſes in the Law whatſoever. 
If an Executor, being an Alien or 
no ways of kin, or related to the De- 


ceaſed by Blood, hath the greateſt Part 


| 1 of the Deceaſed's Effects bequeathed to 


bim, is the leaſt apprehenſive of the 


. XZ Witneſſes to the Will being dead, that 


the Widow, Children, or the next of 
EKin to the Deceaſed may or ſhall after- 
2 wards commence any Suit againſt him, 
concerning the Validity of the Will, he 
may, according to the Rules of Practice, 
cite the Relict and Children, as alſo the 
= next of Kin in ſpecial, and all others in 
general, having or pretending to have 
any Right, Title or Intereſt in the Will 


of the ſaid Deceaſed, or in the Admi- 


d niſtration 
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Witneſſes, and having made due Preof 


thereof, to obtain a definitive Sentence J 

for the Force and Validity of the ſaid 
Will; ſo that never afterwards (unleſs 7 
ſome Nullity doth appear in the Pro- 
ceedings) can ſuch Will be ſet aſide, 
although in the mean While the Wit. 


neſſes thereto ſhall happen to dye. 


When an Executor hath been cited 
to propound or prove a Will per Teſtes, 7 
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niſtration of the Goods of the ſaid De. 
ceaſed, or in his perſonal Eſtate, to ſee 
the ſaid Will propounded or proved bj 


8 


and hath ſufficiently proved the ſame, if 
the Plaintiff's Proctor, who hath prayed FF 


the ſaid Will to be ſo proved 
neſſes, and after Publication 
Depofitions is paſſed, ſhall neither give 


any Exception, Plea, or Allegation a- 
| Wan the ſaid Will, nor againſt the 

Witneſſes, nor propound any Matter 
or Thing concluſive in Law, to impede 
or delay the giving of Sentence for the 
Validity thereof, yet it is not practica - 


- 4 Wits I | 
f their 


ble for the Judge to condemn the Par- 


ty caſt, in Coſts of Suit, but the Caſe © 


is otherwiſe, where the Party ſhall pro- 
pound any Matter, and fail in Proof 


thereof; for then the Party ſo caſt 


ſhall be condemned in Expences, at 
leaſt from the Lime of propounding ſuch 
Matter as aforeſaid. 


Note, 
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Note, That all Cauſes in the Prero- 
gative Court, according to the Style 
thereof, are called Summary Cauſes, as 


the ſame ought always to be ſummarily 


carried on therein. 
It is alſo further to be obſerved, that 
if any Will be exhibited at the Petition 


of the Party praying the ſame to be in- 
validated, that the 


roctor for his Cli- 
ent who Commences the Suit, takes im- 
mediately the Contents thereof u 

himſelf, ſo far as they make for his 
Client's Intereſt, leſt otherwiſe, if any 
Legacy be left or bequeathed therein to 


his Client, he may loſe the ſame by 
 *X Reaſon of a general Denial, and annul- 
lung of the ſaid Will. 
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4 THE 
Proctor's Practice 
'F IN THE 


Eccleſiaſtical Courts. 


—_— 2» 


TS ART I 
O the Furiſdiction of the Ec- 
cdleſiaſtical Courts, the Off- 
cers and Practiſers thereof, 
and the Methods of Pro- 
ceeding therein. 


GRATE 


Pk the Court of Arches. 
| | HE Court of Arches is ſo called, Of i A 


becauſe it was formerly held in C7, 
the Church of St. Mary le Bow (or 


Arcubus ) Londum; the 
Origina! 


= dande Marie de 
4 B 2 


its Antiquity, 


Judge, Dean 
of the Arches. 


Officers of the 
Court. 


At paritor, 


Ok the Court of Arches. 


Original of it is very uncertaip, being 


very ancient, and ſubſiſted long before J 


the Year 1272. for Alexander the third, 


then Biſhop of Rome (Temp. Hen. 2.) 


did, by his Edict to the Dean of the 
Arches and Robert Kilwarby then Arch- 
biſhop of Canterbury, abrogate and abo- 
liſh the then ancient Statutes of this 
Court, and ſet up others in their ſtead, 
and it was there ſaid that the then anci- 


ent Statutes were by Length of Time 


become illegible. 


The Judge of this Court is now, as 1 


formerly, called Dean of the Arches, ha- 


* 6 2 * . 
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ving Juriſdiction over thirteen Pariſhes in 


London, which are exempt from Epiſ- 


copal Juriſdiction ; he is to the Arch- 4 


biſhop as a Chancellor is to a Biſhop 


(1 Show. 251.) The preſent Dean is 4 
ee Betteſworth, L. L. D. To this Court 
elong diverſe Advocates, two Regiſters, 


thirty-four Proctors, beſides ſupernu- 
merary Proctors, an Apparitor General 
and his Deputy. 


The Apparitor attends the Court in 
a black Gown, carries the Mace before 
the Judge, ſerves all Proceſſes, and is 


Crier of the Court. The Apparitor 
General is /l/illiam Folkes, Eſq; his 


Deputy is Milliam Thompſon, Gent. the 


Regiſters are the ſaid William Folkes, 
Eſq; and Edward Ruſhworth, who are 
Patentees for Life. 


The 


Ok the Court of Arches. 5 


1 The Advocates muſt have taken the AAvocatet. 
Degree of Doctor of the Civil Law in 
one 1 the Univerſities before they can 
be admitted here; and on Petition to 
the Archbiſhop, and his Fiat obtained, 
they are admitted by the Judge on 
Condition that they practice not for 
one whole Vear after Admiſſion (which 
is called the ſilent Year); they are ad- 
mitted in the following Form; the two Form of their 
ſenior Advocates in their Scarlet Robes Auniſſn. 
with the Mace carried before them, 
conduct them up to the Court with three 
low Bows, and preſent them with a 
Latin Speech, and produce a Reſcript 
from the Archbiſhop, and after taking 
the Oaths appointed to be taken inſtead 
of the Oaths of Allegiance, Oc. and 
; 7 alſo the Oaths to be taken by the Sta- 
: tutes of this Court, the Judge admits 
, = them, and aſſigns them Seats in Court, 
on his Right or Left Hand, which they 
| Ralways keep when they plead. The 
Stamps of their Admiſſion are 67. the Hes of 4: 
- other Pees are 2 J 2 s. Jame. 
The Proctors are admitted much af. Progor:;, 


s ter the ſame Manner, only are con- er Admi/ion, 
r RFducted by two ſenior Proctors to the 
s Judge, and are allowed to practiſe im- 
e ediatel after Admiſſion. Their Fees Fer of the 
„ for Admiſſion are the ſame as the Ad- ne. 
evocates, but they uſually treat the 

4 B 3 whole 


6 Of the Court of Arches. 


whole Profeſſion upon their Admiſſion, 
which is very expenſive to them. 
Their Habits, The Judge and Advocates wear Scar- 
let Robes with Hoods lined with Tat- 
fety (if bred at Oxford) or white Mi- 
niver Fur (if at Cambridge ) and round 
black Velvet Caps. The Proctors wear 
black Prunella Gowns with Hoods lined 
with Fur in this Court only, in other 
Courts the Doctors, Sc. wear only 
black Gowns. 
Hes. All Offices here are in the Arch- 
Proceedings. biſhop's Gift. As to Cauſes triable 
| here, its Official is the proper Judge 
to take Cognizance of all Cauſes not 
only at the Inſtance of Parties, but 
alſo ex mero Officio, vel promoto, as alſo 
all Manner of Appeals from all Eccle- 
ſiaſtical Courts within the Province of 
Canterbury (except ſome peculiar Juriſ- 
dictions belonging to the King) vide 
Stat. 24 Hen. 8. alſo all Cauſes relating 
to Benefices, alſo Suits by Letters of 
Requeſt from an inferior Ordinary for 
Want of able Counſel to plead in an 
inferior Court. A 
Vacancy of the During the Vacancy of the Archi- ; 
Archbiſhop. epiſcopal See, the Authority of the 
Dean of the Arches remains as before; 
but in the Prerogative Court Proceſſes 7 
flue in the Name of the Dean and 
Chapter of Canterbury during the ſaid 3 
Vacancy, b 
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Of the Court of Arches. 


The Court-Days are reduced to four 


Terms in a Year. 


Hilary Term. 


The 1ſt Seffion of Hill. Term is the 
next after the Feaſt of St. Wolſtan the 
Biſhop (viz. ) the 2oth of Fannary. 


7 
Terms and 
Court-Days, 


The 2d is the next Day after the 


Feaſt of St. Paul the Apoſtle, the 26th 
of Fanuary. 
he 3d is the next after the Feaſt of 

St. Blaze the Biſhop, the 4th of Feb- 
ruary. 

The 4th is the next aſter the Feaſt 
of St. Valentine the Biſhop, the 15th of 
February. 


Eaſter Term. 


The 1ſt Seſſion of Eaſter Term is the 
next after the Feaſt of the Paſſover. 

The 2d and 3d are as the Judge 
pleaſeth, 

The 4th is the next Day after th 


XZ Aſcenſion of our Lord Teſus Chriſt. 


Trinfty Term, 


The 1ſt Seſſion of Trinity Term is 
the next Day after the Feaſt of the 
Holy and Undivided Trinity. - 


SS: The 


8 


Bz-Day:. 


Zfarmations. 


Ok the Court of Arches. 


The 2d, 3d and 4th ſometimes the 


next after the Feaſt of St. John the 


Baptiſt, 


Michaelmas Term. 


The 1ſt Seſſion of Michaelmas Term 
is the 23d of Odfober. 

The 2d is the next after the Feaſt 
of All Souls, the 3d of November. 

The 3d is the next after the Feaſt of 
St. Martin the Biſhop, the 12th of No- 
vember. 

The 4th is the next Day after the 
Feaſt of St. Edmund the King, the 21ſt 
of November. | 

The 5th is the next after St. Andrew 
the Apoſtle, the iſt of December. 


After Hillary, Trinity and Michael- 


mas Terms there are Court-Days cal- 


led By-Days, generally appointed by the 
Judge to be held within ſeven or eight 
Days after Term, and in one or more 


Days before any Seſſion (except the firſt 


Arches Court in Eaſter and Trinity 
Terms) Informations are had for the 


more eaſy expediting of Cauſes after 


Concluſion, and before Sentence given, 


as alſo when the Judge appoints to hear 
his Fleaſure on the Petitions of Proctors 
in Cauſes, or upon the debating the 
Admiſſion of a Plea by Counſel. The 

| Court- 


8 * 
3 
2 
p * 
4 
© 
= 
4 4 
1 1 = 
= 
"= 
N 
1 
4 
> > 
E 
+ 
= 
by 
wy 
—% 
EF. | 
wr 
5 
Fr 
8 
n 
- 
. * : 
- 
= 
40 
4 
3 N 
4 3 9 
* 
o +*% 
13 * | 
- 2 
" 
2 q 
42 
* 
$5 
We 
—< 
1 
'4 J 
4 ” 
* . 
5 * 
. 
a 
m 1 p 
= 
\ U 
8 
1 % 1 
* 
* 
2A 
1 
= 


n — - n 

OY r ART 4 - l 

of, . 3 k Y A > TT „ n | "ng... 
- l CO BY. 4.0 os "=, 8 — A. T4 ** Gs av * n f 8 3322 * 


2 
2 
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ha CORTE - 


George Paul. 
William Straban. 
Charles Pinfecld. 
Jobn Audley. 
Edward Kinaſton. 
John Andrew. 


Sir Edmund Iſham, Bart. 


o 
> 


George Lee. 

Thomas IWalker. 
Edward Simpſon. 
Charles Pinfold, Jun. 
Henry Edmunds. 
Robert Gbapman. 
Arthur Ccllier. 
Robert Dale. 

Thomas Salusbury. 
Toſeph Smith. 


| William Wall. 


John Tayler. 

George Hay. 

Robert Jeuner. 
Andrew: Coltee Ducarel. 


Of the Court of Arches. 


Court-Days in the other Courts in 
Doctors Commons follow in Order after 
any Arches Court-Day or Seſſion. 


9 


2 A Liſt of the Advocates who are all Advocates. 
\ Doctors of Laws. 


Sir Henry Penrice, Knt. 


10 Ok the Court of Arches. 


Proftors and : 
thoſe allow'd A Liſt of the Proctors and thoſe © | F 


to praiſe as low'd to practiſe as ſuch. 


lach. 
Edward Alexander, Eſq;. 3 
Mr. Robert Bogg, he does not refide 4 
or practiſe. 1 
Charles Garrett, not reſident. I 
Edward Greenly, Eſq; Proctor to the 
King. : 
Mark Holman. 
George Hill, not reſident. 
Sandfoord Nevile. 
John Searle. 
William White. 
Nathaniel Patten. 
Henry Collins. 
Eperard Sayer. 
* William Legard. 
Richard Chelyn. 
Peter St. Eloy. F 
ohn Phillips, = 
Fulius Cæſar. = 
Robert Rous. 
William Skelton. 
William Strudwicke. 
John Lee. 
Robert Bogg, Jun. 
Henry Farrant. 
Arthur Zouch. 
John Aldridge. 
| Philip Creſpigny. 
Charles Alexander. 
Hienry Stevens. 
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| George Goſling. 


Df the Court of Arches, 11 


IWilliam Taverner. 
Godfrey Lee Farrant, 
Edward Ruſhworth, 
Henry Major. 
Thomas Shepherd, 
Richard Wotton. 
Edward Busby. 
Francis Llwyad. 
Thomas Fanſhaw, 
John Trenley. 
George Bellas. 


Thomas Welbam. 

Henry Grace. 

John Bottrell. 

Nathaniel Biſhop. 
obn Smith. | 
obn Coltveen. A 

William Abbot. 

Thomas Tyndall. 

Roger Altham. 

Philip Floyer. 

Tofias Farrar. 

Robert Longdon. 

Wright Bateman. 

Tobn Ceſar. 

fobn Barrett. 

George Rons. 

Charles St. Eloy, not reſident. 

Thomas Gyles. 


You are to obſerve that there are Impoftor:. 
Impoſtors who pretend to tranſact Bu- 
ſineſs, 


I2 


Stop to, the Judges and Advocates at + 3 


Of the Court of Arches. 


ſineſs, ſuch as Hackney Writers, and 
others that ply in the Streets, like thoſe 
who ask you (in the Rules of the 
Fleet ) if you want a Parſon ? Which 
ſcandalous Practice in Order to put a 
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a Meeting in Commons, the 12th of 
Novem. 1142, came to the followin 
Reſolutions (inter alia) That a Pro- 
ctor of the Arches ſhall have no 
more than Two entred Clerks or Wri- © 
ers, and every other Practitioner, 
one only to diſpatch Buſineſs for F 
them in their Abſence, and every : 
ſuch Clerk or Writer ſhall be entred 
by his Maſter in a publick Book to 
be kept in the ſeveral publick Offices 
for that Purpoſe, and that the Re- 
giſters or their Clerks in ſuch pub- 
lick Offices ſhall not deliver any Bu- 
ſineſs out of their Offices to any Per- 
ſon (in Order to paſs the Seal) but 
to thoſe only as are known to belong 
to the Office of a Proctor or Practi- 
tioner (as in the foregoing Liſt); and 
that no Proctor or Practitioner ſhall © 
be allowed to enter any Writer as 
his Servant, unleſs ſuch Writer or 
Servant be actually retained in his 
Service, and writes for him at ſome * 
certain Office belonging to ſuch Pro- 
Etor, E9c. at certain Wages : And 
that no Writer in the Prerogative 
Office 
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Of the Court of Arches. 


Office (employed only in the Buſineſs 
c of that Office) be admitted as an 
© entred Writer or Servant to any Pro- 
© tor, Oc. 

© And whereas it is highly injurious 
© to the fair Practitioner, as well as 
greatly to the Diſhonour of the Pro- 
« feſſion, that any Porters, menial Ser- 
© yants, or other mean Perſons ſhould 
© be employed and encouraged by any 
© Gratuity or otherwiſe, to hawk or 
© ply for Buſineſs and Clients: The 
© ſaid Practice is hereby declared to be 
© unwarrantable and infamous, and 
« juſtly deſerving of exemplary Cen- 
© {ure; and all Proctors, E9c. are ſtrit- 
ly enjoined not to encourage or coun- 
© tenance ſuch Practice in any Manner, 
© but carefully to avoid all Occaſion of 
£ Suſpicion of the ſame in themſelves, 
© and to diſcourage and prevent the 
fame as far as may be in all others. 


Signed by all the Judges and 
Advocates. 


CHAP 


Aamiralty 


Court, 


Judge of. 


Marſpal. 


[ 14] 


CHAP. IL 


Ok the Admiralty Court, 


N the Afternoon of the ſame Day 
whereon the Court of Arches is held, 


the Court of Admiralty alſo fits for the 


Deciſion of Maritime Controverſies. 


The Title of the 
the High Court of Admiralty of Eg. 


land, and in the ſame Court Official 
Principal and Commiſſary General ani 


Special, and Preſident and Judge there. 
of, lawfully conſtitured. The Proceſle; 
run in the King's Name, and are di- 
rected to Philip Creſpigny, Gent. Mar- 
ſhal of the High Court, Sc. or to his De- 


puty whomſoever ; ſometimes they are 


Judge is, Sir Henry 
Penrice, Knr. L. L. D. Lieutenant off 
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directed to al] Vice- Admirals, 


Conſtables, Marſhals and other Officers 


and Miniſters of our Sovereign Lord 
the King, as well within the Liberties 
The Marſhal of this Court 


as withour. 


Juſtices 
of the Peace, Mayors, Sheriffs, Bailiffs, 


has uſually one or more Deputies underſ? 
him, who generally attends the Court, 


and carries a Silver Oar before the 
Judge to and from Court ; 


his Deputy 1 
$---:: ſervo 


* 
: 
4 
1 


uy; 


Of the Admiralty Court. 15 


ſerves all the Proceſſes iſſuing out of 3 
this Court. There is a Regiſter and ꝶifer nnd 
his Deputy belonging to this Court, at Depury. 
preſent Mr. Samuel Hill and Mr. Fobn 
Aldridge. The Lord High Admiral or 
Lords Commiſſioners for executing 
that Office have here their Advocate 
and Proctor, and all other Advocates Avacates, 
and Proctors are preſented by them to?. 
the Judge for Admiſſion. | 

All Offices here are in the Gift of the 0fre:. 
Lord High Admiral or Lords, Oc. 
This Court is held in the Common <,,,, aber 
Hall of Doctors Commons, tho formerly 14. 
it was at St. Margaret's Hill, Southwark; 

the Admiralty Seffion for Trial of Cri- 
minal Cauſes (as Murder at Sea, Piracy, 
Sc.) is, and for many Years paſt has 
been, held at the Seſſions-Houſe in the De Seen,. 
.O Baity. 


Prerogative 


Rona Nota- 


bi is, and 


ba 1s not 
Bona Nota- 


[16] 
CHAP. IIL 


Pk the pꝛerogative Court 
of Canterbury. 


EE next Day after the Sitting || 
of the Arches and Admiralty 
Courts is held the Prerogative Court of 
Canterbury, ſo called from the Arch. | 
biſhop's having (Jure ſuæ Prevogative\ili 
Power throughout his whole Province] 
of granting Probates of Wills or Let- 
ters of Adminiſtration, (to Inteſtates| 
Eſtates) where the Deceaſed had Bona 
Notabilia, (i.e. Goods in two Dioceſcs i 
to the Value of Five Pounds) except] 
where by Compoſition between the Me- 
tropolitan and Biſhop it is more; as in] 
London, Ten Pounds, or if the Party | 
dies beyond Sea. Vide Can. 92, 93.Þ 
And in this Place it will not be impro- 
per to ſhew what is or is not Bona No- 
tabilia, and in what Caſes there may]! 
be two Adminiſtrations granted. 8 
If a Man dies on a Journey, the 
Goods he has about him are not Boat 
Notabilia. If a Man is bound to one] 
in London, and the Obligee dies in- 
teſtate in Devon, and has the Obligation 
4 about 


Of the Pꝛerogative Court, &c. 17 


about him, Adminiſtration ſhall be 
granted by the Biſhop of Exeter, where 
che Obligation was at the Time of 
his Death, and not by the Biſhop of 
London where it was made. 

If one has Goods of Five Pounds Va- 
lue in one Dioceſe, and a Leaſe for 
Years of the ſame Value in another, 
theſe are Bona Notabilia. | 

If the Deceaſed had Debts on Sim- , Rol. abr. 
ple Contract without Specialty, they gog. 
are Bona, Sc. where the Debtor re- 
ſides. 

By the Stat. 4 0 5 of Ann c. 16. ſect̃. 
26, Wages due to Perſons for Work 
done in any of his Majeſty's Docks 
ſhall not be deemed Bona Notabilia, but 
the Ordinary of the Dioceſe ſhall grant 
Probates or Adminiſtrations. 
Where one has Goods ſolely in an 
"| inferior Dioceſe, and the Archbiſhop 
preſuming he had Bona Notabilia grants 
Adminiſtration, this is not void, for he 
has Juriſdiction in all Places within his 
Province; but if it be granted by an 
inferior Ordinary where there are Bona 
Notabilia this is meerly void. 
If one dies having Goods in England 
and Jreland, the Archbiſhop of Canter- 
bury ſhall grant Adminiſtration of the 
Goods in his Province, and the Arch- 

2 biſhop of Dublin another for thoſe in 

ne bis; the ſame of Canterbury and Tork; 


per 


18 Of the Pꝛerogative Court 


per Hale. 2 Lev. 86. 1 Roll. Abr. og. 
Hard. 216. Salk. 41. Dyer 305. Cre. 
Eliz. 119. 

If one has two Houſes in ſeveral Dio- 
ceſes, and lives moſtly at one, but ſome. 
times goes to the other, and being there 
for a Day or two dies, Adminiſtration 
ſhall be granted by the Biſhop of this 
Dioceſe, for he was Commorant there, 
and not there as a Traveller. Salk, 37. 

Where one dies having Goods in di- 
vers Peculiars, the Archbiſhop ſhall grant 
Adminiſtration ; for Peculiars are ex- 
cepted out of the Ordinary's Juriſdic- 
tion; per Twiſden and lyndbam. 1 Lev. 
758. | 
Style of the The judge of this Court is called 
Jacke. Maſter, Keeper or Commiſſary; all Pro- 

ceſſes run in the Archbiſhop's Name, 
and in the Vacancy of the See of Can- 


terbury in the Dean and Chapter of 
Canterbury's Names. : 
Fudoe of the © r Bette ſwworth, Doctor of Laws, is \ 
Court. alſo Judge of this Court. : 
Where held. The Court is held in the Common 
Hall in the Afternoon, and in the Di- 
ning Room in the Morning; formerly | 
it was held in the Conſiſtory of St. 
Paul's. , 
be, and Henry Seymour and Thomas Bennet, 
Principal Regiſters, William Legard, 
fer: Peter St. Eloy and Henry Stevens, are f 


he Deputy Regiſters, one of whom 


attends 
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of Canterbury. 19 


attends the Court, the other is conſtant- 
ly in the Prerogative Office to ſign Pro- 
bates, Adminiſtrations and Copies of 
Records, and the third is the Caſh- 
Keeper and Accountant to the Princi- 
pal Regiſters. 

The Prerogative Office, where all Prerocarive 
original Wills and Records of this Court Cf. 
are kept, was formerly held in Dean's 
Court near St. Paul's, but now removed 
to Great Knight-Rider Street to a hand- 
ſome new Building on the ſame Side of 
the Street with the College of Civilians, 
where for one Shilling a Perſon may ſee 
any Will there, or have a Copy of all, 
or a Clauſe of any Will for Ten-pence 
per Sheet, (each Sheet containing ninety 
Words) from the Time of the Rebe]- 


lion of Wat: Tyler and Jack Straw, at 


which Time many Records were burnt 
in and about London. 

The oldeſt Will I find regiſtred there 73, %, 1; 
is that of Lewys Cliffortb, (or Lewis there. 
Clifford) made Knight of the Garter 
by King Richard the Second, which is 
dated 17 Sep. 1404. and proved the 
fifth of December following. Vide Cod. 

MS. vocat. March. Qn. J. 

There are ſix Clerks under the De- Six Clerk. 
puty Regiſters, who have each of them 
ſeparate Seats, and ſeparate Counties 
or Parithes allotred to them to fill up 


Probates, Sc. for. 
oF All 


20 Of the Court of Delegates. 


Officer. All the Offices here are alſo in the 
Archbiſhop's Gift. 


—— 


— — 


CHAP. IV. 
Ok the Court of Dele- 


gates. 
Canis of De. JD UT the higheſt Court of all is the 
gates. Court of Delegates ; ſo called, be- 


cauſe the Judges are delegated, and fit 
by Force of the King's Commiſhon un- 
der the Great Seal, upon Appeals to 
him in his High Court of Chancery. 
J nager. Theſe Judges are either Lords Spiri- 
ritual or Temporal, or both, and com- 
monly one or more Juſtices of the 
King's Bench, Common Pleas, or one 
of the Barons of the Exchequer, and 
one or more Doctors of the Civil Law. 
The Proceedings run in the King's 


Name. 
Regiſter and Here is a Regiſter and a Deputy ; 
— Deputy. Mr. Samnet Hill is Principal Regiſter, 


and Mr. Edward Ruſbworth is the De- 
puty Regiſter. 
G Court is held in the Dining- 
held. Room of Doctors Commons the Day af- 
ter the Prerogative ; but when Sen- 
tence 


r 
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Of the Court of Delegates. 21 


tence is given, it is held in Serjeants 
Inn Hall in Chancery- Lane. | 
Appeals to this Court are obtained Appeals in 
in three Caſes. 1. From a Decree, hat Caf, 
Ec. or Grievance in any of the Arch- 
biſhop's Courts. 2. From Places ex- 
empt, or Peculiars belonging to the 
King or Archbiſhop. And 3. From the 
Court of Admiralty. I/o0d's Inſt. Soß. 
The Manner of obtaining them is Hou obtained 
thus: The Proctor of the Appellant 
draws the Commiſſion, which he muſt 
preſent to a Maſter in Chancery, with 
the Inſtrument of Appeal, (if it was 
made extrajudicial, otherwiſe a Copy 
of the Act drawn under the Regiſter's 
Hand) to which the Maſter puts his 
Hand, and then it paſſes the Great 
Seal; afterwards, the ſame being ex- 
hibited to two or more of the Commil- 
ſioners, they proceed thereon. 
No Appeal lies beyond this Court ex- 
cept to whe Houſe of Lords; but on a 
Petition to the King in Council a Com- Commiion of 
miſſion of Review may be granted“ 
under the Great Seal, appointing new 
Judges, or adding more to the former 
Judges, to reviſe, review and rehear 
the Cauſe. 
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CHAP. V. 


Ok the College of Civi⸗ 
lians, oz Doctors Com- 
moons. | 


A LL theſe Courts (except the De- 
legates when Sentence is given, 
as before mentioned) are held in the 
Hall belonging to the College of Civi- 
lians, which was purchaſed by Dr. Hen. 
Harvey, Dean of the Arches, for the 
Profeſſors of the Civil Law in London; 
here the Judges and Advocates com- 
monly reſide, and in Term- time dine 
together in Commons on every Arches 
Court-Day : Ir was formerly (as it is 


now) known by the Name of Do&#ors F 


Commons, and ſtood near to the Place 
where it now ſtands, in the Pariſh 


of St. Benedict Paul's Wharf; it was 


burnt down in the Fire of London; 


after which the Doctors removed to 


Exeter Houſe in the Strand till the Year 
1672. when it was rebuilt in a ſplendid 


— at the Charge of the Profeſ- 
on. | | 
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Ok the Conſiſtozp Court. 23 


There is a good Library for the Uſe The Library. 
of the Profeſſion, which ſtil] increaſes, 
as every new conſecrated Biſhop of late 
Years gives 20 J. to be laid out in Books 
for the ſaid Library, inſtead of a Treat 
to the Profeſſion. 

The Porter of the College (Peter I ar. 
Powell) has the Care of it. 

There are other Courts held here, as 

the Court of Peculiars, (whoſe Com- ar 
miſſary is Dr. ohn Betteſworth) where 
there are certain Parithes exempt from 
Epiſcopal Juriſdiction, and are peculiarly 
belonging to the Archbiſhop of Canter- 
bury, in whoſe Province there are Fifty- 
ſeven ſuch. 


CHAP. VI. | 
Of the Conſiſtozy Court. 


T HE Biſhop of London has here Contr; ef 
his Conſiſtory Court to hear Cauſes London. 
within the Dioceſe ; he has his Chan- 
cellor, z. e. his Vicar General and Offi- 
cial Principal (at preſent Dr. ohn Au- 
drew) and alſo his Commiſſary, (who 
is Dr. Betteſworth) whoſe Buſineſs is to 
grant Probates, Ec. of Perſons dying 
| C 4 in 


Commiſſary. 


24 Df the Conſiſtozy Court. 


in the City of London and Suburbs 
thereof, as alſo within the Deanries of 
Middleſex and Barking. | 


Mr. William Skelton is the Biſhop? $ ; 
 Regifter, N : 


—— 1 
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CHAP. VII. 


Of the Court of the 


Dean and Chapter of 
St. Paul's. 


: HE Dean and Chapter of St. 
22. en es os os 
PauP';. which is held in St. Paul's. Dr. Ed- 
ward Kinaſton is Commiſſary General 
thereof, Edward Alexander Regiſter. 


CHAP, 


[ 25 ] 


CHAP. VIII. 
Of the Court of the 


3 of Middle- 


T H E Archdeacon of Middle ſex has 

alſo his Court, which is held in rs I 7 

St. Clement Danes Church. Sir Henry ; 

Penrice, Knt. LL.D. is the Official 

Principal thereof, as is Edward Stan- 

ley, Eſq; LL. B. to that of London. Of London. 
Mr. Roger Altham is Regiſter of theſe 

two Courts. 


CHAP. IX. 
Of the Court of the 


Dean and Chapter of 
Weſtminſter. 


T HE Dean and Chapter of Weſt- a 
minſter have their Court, which is Chapter of 
held in Weſtminſter Abbey. Dr. Charles Weltminites. 
Pinfold is Commiſſary, Mr. Altham is 

Regiſter. 


CHAP. 
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CGHAF.: X. 
Ok the Surrey Court. 


HERE is alſo a Court for the 
Parts of Surrey, adjoining to Lon- 
don and Weſtminſter. Dr. Charles Pin- 


fold is Commiſſary, Mr. Richard Cheſlyn 
i is Regiſter, | 


Surrey Court. 


_— * — 
— 


1 CHAP. XI. 


Of other Eccleſiaſtical 
Courts in the King- 


dom. 
Of other Fecle- HERE are ſeveral other Eccle- 
Aaftical Courts ſiaſtical Courts in this Kingdom, 


xd Judges. the Judges of which are Archbiſhops, 
Biſhops, Deans and Chapters, Arch- 
deacons, and ſome Prebendaries, or 
Vicars General, Chancellors, Commil- 
ſaries, and Officials appointed by them, 
and the Proceedings are in their "O_o; 

tho 


Ok other Eccleſiaſtical Courts, c. 27 


tho' they are the King's Courts. Their 
Juriſdiction conſiſt in viſiting Churches, , Juri, 
the Clergy and Churchwardens of ſeve- „ien. 
ral Pariſhes or Diſtricts, in granting Se- 
queſtrations, Inſtitutions and Inductions, 
Licences and Diſpenſations, ordering real 
Compoſitions, granting Probates and 
Adminiſtrations, in hearingCauſes againſt 
Perſons for not frequenting Divine Ser- 
vice or Sacrament, againſt Miniſters for 
Neglect of Duty, againſt Diſturbers of 
; Divine Service, againſt Perſons for lay- 
ing violent Hands on a Clerk ; alſo 
Cauſes of Contract of Marriage, Jac- 
titation, Alimony, Divorces, Reſtitu- 
tion of Conjugal Rites, Subſtraction of 
Tithes, Legacy, Modus, Oblations, Ob- 
ventions, Mortuaries, Penſions, Pro- 
curations, Synodals, Fees of Judges, 
| Regiſters, Proctors and Apparitors ; 
au Cauſes of Dilapidations, Rights to 
; Seats, Repairs and Rates of Churches, 
Bounds of Church-yards and Pariſhes, 
(if they come in Queſtion in a Spiritual 
Matter) Suits concerning Inventories 
and Accounts of Execurors, Admini- 
ſtrators and Church-wardens, Simony, 
Adultery, Fornication, Detamation, 
Election of Pariſh Clerks and Church- 
wardens, They can puniſh Perſons in 
a Cauſe of Contempt for tearing a Pro- 
» © cels, or abuſing an Apparitor as well as 
at the Common Law. They can give 
| Sen- 


T 


28 


Of other Eccleſiaſtical Courts, &c. 


Sentence for Tithes for Rakings, tho 
never ſo involuntarily left, which the 
Courts of Law will not allow of; per 


Tui ſden. Mod. Rep. 121. They may 


hold Plea of a Thing prohibited by a 
Statute upon a Penalty, ſo as they pro- 
ceed not on the Penalty. 2 Lev. 222. 
Corey v. Pepper. They have Power to 
judge of Conditions where Legacies are 
given upon Condition. 2 Roll. Abr. 
299, Zoo. The Cognizance of Ways 
for carrying Tithes belongs to them, 
tho? it is by Preſcription only. Godolph. 
Abr. 354. They have the ſole Juriſ- 
diction in all Caſes of Deprivation, Re- 
ſignation, Sc. Degge of Tithes 1o1, 
Whete the Original is of Spiritual Cog- 
nizance they may try Incidents which 
are 'Temporal, but there they muſt 
judge according to Common Law ; aliter 
Prohibition lies even after Sentence. 
2 Roll. Abr. 306. Salk. 547. Hob. 
296, The Statute of Limitations 21 
7ac.1. c. 16. does not extend to them, 
bur only to Actions ſuable in the King's 
Courts. Hill. 1 M. & M. Shotter ver. 
Friend, Carth. 143. 


CHAP. 
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HA. III. 


The Method of Pꝛoceed⸗ 
ing in Eccleſiaſtical 
Cauſes. 


12 Method of Proceeding in Ad of 
Cauſes Eccleſiaſtical is either ple- Proceeding in 
narily or ſummarily ; the firſt requires 24/7 Car. 
a ſolemn Order in the Proceedings, as 

the Conteſtation of Suit, Aſſignation 
to propound all Things, to conclude, 
and without Concluſion all Proceedings 
are null. The other requires a ſhorter 
Proceeding, abſque ſtrepitu judicii et de 


In ſummary 
Cauſes. 


| /Saplici et plano. All Cauſes in the Pre- py, ane A. 
rogative Court are ſummary, and here a. | 
Conteſtation of Suit, Terms to pro- 
pound and to conclude, are not re- 
} quired. All Cauſes of Legacy, Defa- t p/rnary. 
mation, Divorce, Dilapidation, Jacti- 
tation, Subſtraction of Penſions, Oc. 
Simony (at the Inſtance of a Party) 


all Cauſes of Correction, (of the mere 
Office, or voluntarily promoted) laying 
violent Hands on a Clerk, Impediment 
of Marriage, Seat Cauſes, are plenary ; 
and if any one proceed ſummarily in 

I theſe 
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30 The Method of Pꝛoceeding 


theſe Cauſes, as without Conteſtation 

of Suit, Sc. all the Proceedings are 

null ; but in ſummary Cauſes, if one 

proceed plenarily, the Proceedings are 

the more valid; quod nota. The moſt 

What Things material Things in a Cauſe are the Con. 
2 mate teftatio litis, the Proofs and the Sen- 
Go wh... tence: As to the firſt, the Citation, 
a Certificate, Conſtitution of a Proctor, 
giving the Libel, precede it; the An- 

ſwers of the Party, and the giving of 

a Term probatory follow it. As to the 

ſecond, Proofs are made either by the 

Parties Anſwers or Witneſſes, (in which 

are obſerved Production, Examination, 
Publication and Exceptions) or by In. 

ſtruments (in which occur the exhibiting 

Proof by Exceptions and Compariſons) 

Thirdly, a Term to propound all Things, 

(in plenary Cauſes) and to hear Sen- 

tence on the firſt Aſſignation, (in ſum- 

mary Cauſes) and to conclude, precede 

the Sentence ; the Execution, and Taxa- 

tion of Expences follow. There are 

other Matters occur in ſome Parts of 

What other the Cauſe, viz. Contempt, Excommu- | 
Things occur in nication, Abſolution, Sequeſtration, 5 
@ Cauſe. © Oaths, Cc. All are either Cauſes of Of- 
Cauſes of Office fice or Inſtance ; the firſt are of the 
«nd Inftance. mere Office or promoted, and are for 
a Crime committed or ſuſpected. When 

the Proceedings are of the mere Office, 

the Judge proceeds againft a Perſon 6 ; 

| 3 the! 
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ture and Officers of the ſeveral Courts, 


in Eccleſiaſtical Cauſes. 


the Petition or Accuſation of another, 
and then the Cauſe is deſcribed {| the 
Office of the Judge promoted againſt 
C. D.] when promoted, as if a Perſon 
voluntarily promotes the Office of the 
Judge, and calls the Delinquent to an- 
{wer Articles, Sc. then it is deſcribed 
the Office of the Judge promoted by 
A. B. againſt C. D.] All Cauſes of Cor- of ci 
rection ex officio mero are ſummary 
Cauſes; aliter where there is a volun- 
tary Promoter aſſigned. 

Having treated already of the Na- 


and of the Cauſes triable therein, I ſhall 
now proceed to the Second Parr. 
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| PART II 


1A Collection of Mo- 
dern Rules of Prac- 
tice and Caſes ad- 
judg d in the Courts 


(never befoze publiſh d) 
digeſted under their 


phabetical Order. 


of Doctor Commons, - 


proper Heads in Al- 
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PART II. 
Collection of Modern Rules 

* of Practice and Caſes ad- 

judged in the Courts of 
Doctors Commons (never 

before publiſhed) digeſted 

under their proper Heads in 


Alphabetical Order. 


Z 
* 
oy” 
5 
9 
be 
2 
5 
E 
5 
pr 
* 
* 
* 
2 
13 
4 
pe 
{5 
3 


Abatement. 


2 * the Client dies poſt Litis Conteſt a- Of Abatement; 
1 tionem, the Proctor continues till 
| Sentence; alter if before; and in Caſe 
Jof the Death of the Party, againſt 
# whom Sentence has been read, the 
Executor ſhall be cited to ſhew Cauſe 
why ſuch Sentence ſhould not be put in 
Execution : But in Cauſes of Defama- 
tion, or other perſonal Action, the 
Suit ſhall abate on the Death of either 
Party. See 2 Cro. 483. 1 Leon. 117, 
175. 1 Lev. 6, 1 Vent. 133. Pollexfen 


v. Pollexfen. 
D 2 Ab⸗ 


r a 


Of Abſelution. \ Perſon taken by an Excommunicat 


[ 36 ] 


on 


1 


Abſolution. 


Capiendo ſhall not be abſolved til 
he has paid the Contumacy Fees, and 
alſo the Fees of the Significauit, the 
_ Writ, Sheriff's Attornies, and other 
Fees neceſſary in obtaining that Writ, 
and then the Judge reſtores him, and 
ſignifies his Abſolution for obtaining the 
Writ pro Corporis deliberatione. Gibſon 
110). In Contract Cauſes the Party 
excommunicated for not ſolemnizing 
Marriage according to Sentence, may 
be ablolved on giving Security to obey 
the Commands of his Ordinary, &: 
tho' in other Cafes he ſhall firſt obe 
before Abſolution. f 

If one appears, and is excom muri 
cated for not anſwering to a Libel, (1 
Copy of which is refuſed, or has nM 
been given him) he ſhall upon a Prohi 
bition be abſolved without taking tit 
Oath Melius parendi mandatis Eccleſia; 


but if no Appearance, he ſhall not be ab 
ſolved without that Oath. 1 Sid. 232 
Scurr v. Burrell. I Vent. 5. I Sid. 403 
If Perſons excommunicated be abſolvec; 
and have taken that Oath de parendo, &i 
al 


Accounts. 37 


and ſhall be excomunicated again 2 non 
parendo, &c. they ſhall be proceeded a- 
gainſt in a Cauſe of Perjury. 


— 


Accounts. 


N Account muſt be paſſed before Of Account. 
the ſame Judge, or his Surrogate 
or Succeſſor that grants the Admini- 
ſtration ; as if A. B. the Official of any 
Archdeaconry grants an Adminiſtration, 

the Account muſt be paſſcd before him, 
his Surrogate or Succeſſor, and not be- 
fore any Chancellor of a Dioceſe tem- 
pore Inhibitionis ; per Dr. Betteſworth. 

In Cauſes of Account the ſingle Oath 
of the Accountant ſhall diſcharge him 
of all Sums by him expended, not ex- 
ceeding Forty Shillings ; he ſhall be al- 
lowed his Expences in fecular Courts, 
over and above ſuch Coſts as were al- 
lowed there. Funeral Expences, ac- 

_ cording to the Degree and Quality of 
the Deceaſed, are to be allowed out of 
his Goods before any Debrs or Duties 
whatſoever. Godolph. Abr. fol. 86. ſe. 
11. 3 Inst. 97. Tho' for Strictneſs no 
Funeral Expences are allowable azainſt 
a Creditor, except for the Coffin, Ring- 
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38 


Mills. Noy 78. 2 Inft. 6. To. Raym. 


tho' in this Caſe ſuch exact Proof is not 


Accounts. Be 


ing the Bell, Parſon, Clerk, and Bearer, 
Fees, but not for Palls or Ornament, 
Per Holt, 1 Salk. 296, Shelley's Caſe, 
An Adminiſtrator called to Account at 
the Promotion of a Party is bound to 
exhibit an Inventory, (but not under 
Proteſtation of adding, Ec. as in com. 
mon Form) tho* he had exhibited one 
before. He may have a Decree againſt 
the Plaintiff in ſpecial, and all others in 
general having Intereſt, to ſee the Ac- 
count paſſed and Diſtribution made. 
Since the 22d of Charles II. an Admi. 
niſtrator is bound to account without 
Citation, and a Perſon intitled to Di- 
ſtribution by that Statute may ſue the 
Adminiſtrator to prove his Account, 
Salk. 315. Archbiſhop of Carterbury v. 


Rep. 407. One Witneſs to prove the 
Sealing of a Bond, and one to prove 
Payment, with the Oath of the Party, 
is good Proof in Accounts. A Party 
praying an Account, having an Intereſt, 
is not to be condemned in Coſts, unleſs 
he objects thereto and fails in his Proof; 


required as in other Cauſes, therefore 
a Shap-Book is admitted as Evidence. 
Executors, where the Reſidue is not 
bequeathed, and who have a particular 
Legacy given for their Pains, and are 

there- 


Accounts, 


therefore called Nude Executors, are 
liable to be called to Account, and di- 
ſtribute. | 7 

If an Adminiſtration be granted to 
A. who has no Right, and is after- 
wards repealed and granted to B. who 
has Right, B. ſhall ſue 4. to Account 
for the Profits in his Time in theſe 
Courts, for there's no other Remedy. 
Godolph. 125. ſe. 32. The Executors 


or Adminiſtrators of any Guardian 
may be cited to Account by the Stat. 


4 & 5 Ann. An Account paſſed in the 
Minority of a Perſon intereſted is void 


againſt the Infant. Fiz. Nat. Breu. 


118, Account. 1 Brownl. 25. Admi- 
niſtration during Minority is repealed, 
and another is made Adminiſtrator du- 


ring, Cc. and the ſecond Adminiſtrator 


draws the firſt to Account, and gives 
kim a Releaſe, yet the Infant at his full 
Age may compel the firſt Adminiſtra- 
tor to account again. 1 Roll. Abr. 910. 
Stat. 22 & 23 Car. 2. c. 10. 1 Fac. 2. 
c. 17. 

Pariſhioners cannot bring an Action 
of Account againſt their Church-war- 
dens, but they may make other Church- 
wardens, and they ſhall have it againſt 
their Fredeceſſors. Lilly's Reg. 22. 


D 4 Ations, - 


39 


yp - — — — - 0 
D ACT EET 9 Se Wn 
— — — — — 


— — a Gaga PR »* 


| | 
f 

: 
I 
 . 
." 
1 
io, | 
1 
1 
8 | 
1 
1 
by + 
—_ 
* 


— —— .. 288 


400 


Actions. 


Of Au FP HE Law allows not of many 
Actions for the ſame Matter, ac- 
1 Sid. 88, 201. COrding to the received Maxim in Law, 
1 Lev. 71, Nemo bis puniri debet pro eodem Delicto. 
2 Lev. 193. Action lies againſt an Ordinary for 
— Ih placing one in a Seat in an Iſle belong- 
Wo oo. ing to another, or againſt any one for 
a Diſturbance in a Seat in a Church, 
for Dilapidations, * Simony, laying vio- 
lent Hands on a Clergyman ; (and the 
Reaſon why this is ſuable here is, be- 
cauſe the Clerk having habitum et Ton- 
ſuram, which made him known, it was 
an Offence to the whole Order. Godol- 
phin's Rep. 115. Gibſon 10. 2 Inf. 
492, 608. 1 Cro. 153. 13 Faw. 1. 
Reform. Leg. 125. 12 Co. 99.) It lies 
againſt one for quarrelling in a Church, 
for Adultery, Fornication, Abſence 
from Church, Non-payment of a Rate 
for the Repairs of a Church, or for 
Books for the Church, or for Subſtrac- 
Vide Lindw. tion of Legacies left to pious Uſes [in 
46 3 which laſt Caſe the Judge may proceed 
ita quorundam : a 
verb. pias cau- againſt the Executor of his mere Office, 
. or at the Promotion of the Church— 
| wardens of the Pariſh ro whoſe Poor 
z 1 Ba 


* 
4 Co. 49. 
Salk. 134. 


Aﬀions. 


the Legacy was left]. It lies for hin- 
dring the Execution of a Wil, or 
making of an Inventory (the Puniſh- 
ment of which is Excommunication, as 
in a Cauſe of temerary Adminiſtration) 
Fitz. Nat. Brev. 98. So for Subſtrac- 
tion of Procurations or Synodals by a 
Rector, c. from his Biſhop or Arch- 
deacon, for Subſtraction of an annual 
Penſion going out of a Church, Ge. 
So for uttering reproachful Words, 
(tho* not defamatory) denoting any 
Crime out of an angry and malicious 
Mind, for which no Action lies at Com- 
mon Law, which is called here Defa- 
mation, for a Suit lies not here for 
Words charging an Offence not puniſh- 
able here; and in Words defamatory 
Malice is preſumed, in Words reproach- 
ful muſt be proved. Salk. 692, Suit 
lies here for Proctor's Fees. See 4 Mod. 
254. 5 Mod. 238. 1 Vent. 165. 1 Salk. 
333. 1 Roll. Rep. 59. 1 Mod. Rep. 
167. March 45. All Artificers muſt 
pay to the Rector, Sc. of their Pariſh 
the tenth Part of their Gain (called 
Perſonal Tithes) about Eafter, for the 
Year then paſt, (all Charges firſt de- 
ducted). Stat. 2 Edw. 6. c. 13. /eF#. ), 8, 
9. Alſo all hired Servants the Tenth 
of their Wages (deducting the Charge 
of their Cloaths); on Failure of Pay- 
ment Action lies; but theſe Cauſes are 

pro- 


42 Aﬀions, 


prohibited, except in ſome Places where 
ſuch Perſonal 'Tithes were payable for 
forty Years before the Statute. Any In. 
habitant of a Pariſh wherein a Chapel 
has been antiently founded, and Divine 
Service performed therein, may (if it 
be neglected) ſue the Rector, Ec. in a 
Cauſe of Subſtraction of Divine Service, 
22 Hen. 6. 46. Litt. Rep. 30. 

Wo can't An Excommunicate Perſon cannot 

Fave Action. bring any Suit, nor a Minor under the 
Age of Twenty-one, (without his 
Guardian) nor a Dean and Chapter, 
the Head, and Wardens and Fellows 
of a College, Mayor, Sc. of a City, 
or any other Community, without a 
Syndich lawfully appointed. 
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Adminiſtration and Ad⸗ 


miniſtratoꝛs. 
Adminifiration Dminiſtration muſt be granted 
how to be I. to the Husband of the Wife's 


granted. 


Goods. 2. To the Wife of the Huſ- 
band's. But an Adminiſtration may be 
granted to the Father before the Wi- 
dow, and a Reſiduary Legatee ought 
to be preferred before her in an Admini- 
ftration, (with the Will annex'd.) If 

| no 
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no Husband or Wife, then 3. To the 

Children; if the Children die firſt, 

4. To the Father or Mother; if no Fa- 

ther, Cc. 5. To a Brother or Siſter of 

the whole Blood. 6. To a Brother, 

Sc. of the half Blood, for they are all 

next of Kin in equal Degree; and if 

none of the half Blood, 7. To the next 

of Kin, Uncle, Aunt or Couſin; and 

for Default of theſe, 8. To a Creditor ; 

for want of all theſe, 9. To any other 

Perſon at the Judge's Diſcretion ; or 

he may ex Officio grant to a Stranger p,,, ,.. 

Letters ad colligendum bona deſuncti, or 166, 256. 

may take them into his own Hands to 

pay the Deceaſed's Debts. Hood's Inſt. 

317. Adminiſtration may be granted 

during the Minority of an Infant (next Hob. zpo. 

of Kin) to any Perſon, and expires 1 Brownl. 31. 

when the Infant arrives at the Age of 

Twenty-one. It may be granted to 

one during the Abſence of another, 

but it muſt be expreſſed in the Warrant 

that the Party was then at ſuch a Place 

extra Regnum. It may be granted to 

an indifferent Perſon pending Suit in 

Caſe of Neceſſity, as where there 

are Bona peritura. 1Vent. 313, When 

legally granted it cannot be revoked, 

but where it is not (as to Stranger when 

there is a next of Kin) it may; but if 

the next of Kin be incapable of taking 

of it through Attaint or Excommunj- 
cation, 
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cation, and the Judge grants it to an- 

other, if he afterwards become capable, 

it may be repealed and granted to him. 

1 Show. Rep. 351. If an Adminiſtrator 

become a Bankrupt, the Judge cannot 

revoke and grant it to another; aliter 

if he be Non compos, for that is a na- 

rural Diſability. Salk. 36. Admini- 

{tration was granted to the Grandmo- 

ther, and a Mandamus was prayed to 

have it granted to the Aunt, but de- 

nied. Salk. 38. It is void when grant- 

ed by a wrong Ordinary, and void- 

able when granted to a wrong Perſon, 

1 Anderſ. 303. Owen 50. 1 Sid. 371. 

It may be granted on Condition, and 

whatever the Adminiſtrator does before 

the Condition broken is good. Ir may 

be granted for a particular Time, as 

till, Sc. 6 Coke 18. 2 Sid. 50. or for 

a particular Purpoſe, as to ſubſtantiate 
Proceedings in Chancery, Sc. or to 

receive a particular Sum, as publick 

Stock, Sc. No Adminiſtration ſhall paſs 

till fourteen Days after the Inteſtate's 

Death, nor ſhall it be granted to a Cre- 

ditor till the next of Kin have been cited 

to accept or refuſe. Dr. Parſons. On 
Admmifiration granting thereof, Oath is taken to ad- 
9 miniſter the Deceaſed's Eſtate duly, by 
| paying his Debts. as far as his Eſtate 
will extend, to give in a true Inventory, 
and paſs a juſt Account of his Admini- 
{tration, 
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ſtration. Bond is alſo given to the Or- Bond. 
dinary in double the Value of the De- 

ceaſed's Eſtate to make a Diſtribution 

of what remains after all Debts, Fune- 

ral Charges, and juſt Expences of all 

Kinds deducted. Vaugb. 96. Doctor 

and Student L. 2. c. 11. Golds. 106. 

Cro. Eliz. 425, 459. 

Where an Executor proves a Will Adminifration 
and dies inteſtate, the Judge ſhall grant ——_ — 
Adminiſtration of the Teſtator's Goods 
left unadminiſtred by the Executor to 
another, and this is called Adminiſtratio 
de bonis non Adminiſtratis. Where the Cum teſta- 
Executor refuſes to prove, Adminiſtra- mento annexo. 
tion ſhall be granted with the Will an- 
nexed. 1 Roll's Abr. gon. 

In Caſe of a temerary Adminiſtra- 
tion, the right Adminiſtrator or Execu- 
tor muſt ſhew the Probate or Admini- 

{tration under Seal, and demand the 
Deceaſed's Goods, which, if denied, 
he muſt be cited to anſwer Articles at 
the Promotion of the Adminiſtrator, 
Oc. | 
An Action lies for and againſt an 
Adminiſtrator, and he ſhall be charged 
to the Value of the Deceaſed's Goods, 
and no further; but ſhall not be charge- 
able with them until they come to 
his Hands. 1 Rolls Abr. gon, 919. 
If he dies his Executor ſhall not admi- 
niſter 
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niſter in his ſtead, but Adminiſtration 
ſhall be granted anew. Terms of Law 
12. He may pay his own Debt firſt, 
(if it be in equal Degree with others) ; 
and if he was indebted to the Inteſtate 
that Debt ſhall be Aſſets in his Hands, 
I Roll's Abr. 922. Vaugh. 98. 
Caſe where a R. W. dies, leaving a Widow and 
Mi doro has Ad. Brother, the Widow prays Adminiſtra- 
ainiraton tion: The Brother oppoſes it, becauſe 
3 by Marriage Articles ſhe had barred 
of Thirds, &c. herſelf of all Dower, Thirds, Sc. She 
by Marriage ſets forth, that the Jointure which the 
Articles, Deceaſed was to ſettle, was not com- 
pleated ; and alſo that Part of the 
Eſtate he had ſettled was mortgaged, 
tho* covenanted to be clear. Curia of 
Opinion, that as the Conſideration on 
which ſhe was to be barred was not com- 
pleated, the Bar ſhould not prejudice her, 
and granted Adminiſtration to her. In 
the Prerogative Court, //itham againſt 
Witham. 
Caſe of Arti- Chriſtopher Smith died, leaving two 
cles between Children (Infants); C. S the Grandfa- 
Creditors, ther and Guardian ex officio prayed 
Adminiſtration : Other Creditors ap- 
peared, and alledged the Guardian was 
a Creditor, and prayed Articles; which 
the Judge decreed. 'The Guardian 
moved for a Mandamus, which was de- 
nied ; but they declared if the Children 
< had 
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had been ſeven Years old, and had 


choſe him Guardian, the Judge could 
not order Articles. 


A. I. made his Will, and gave the Ca/ of Ami- 
Reſidue of his Eſtate to his Wife for ier de 
Life, afterwards to Truſtees for the = Teſta. 


Uſe of his Daughter A. (Wife of J. A.) mento. 


for Life, without Controul of her Huſ- 
band ; after her Death to her Children, 
and makes his Wife Executrix ; ſhe 
proves and dies inteſtate, leaving Goods 
unadminiſtred ; the Daughter A. ap- 
plies for Adminiſtration de ons, Egc. 
cum Teſtamento, &c. as alſo one of the 
Truſtees , the Judge on hearing Com- 
mon Lawyers and Advocates decreed it 
to the Truſtees, 

See Stat. 31 Edw. 3. c. 11. 9 Co. 
652. 5 Mod. 375. Gibſon 573. 21 
Hen. 8. c. 5. Shower 351. 43 Eliz. 
c. 8. 22 23 Car. 2. c. 10. 29 Car. 2. 
c. 3. 1 Ja. 2. c. 10, 17. Salk. 251. 
zo Car. 2. c. 7. 4 85 V. & M. c. 24. 
ſ. 4, 12. 1 Roll. Abr. 910. Godolph. 
Orph. Leg. 131. Stat. Weſtm. 2. c. 19. 
Carter 125, 136. 8 Co. 133. 1 Vent. 
218, Caſes in Equity Abr. 249. 1 Sid. 
293, 372, 409. 1 Lev. 186, 78. 1 Vent. 


133. 1 Sid. 79. Co. fol. 39. 1 Sid 
101. 


Adul⸗ 
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Adultery. 


Alulirry. N Caſe of Adultery a Woman's own 
Confeſſion will not prevail. The 
Rule in the Civil Law is, revelanti Tyr. 
pitudinem ſuam fides non datur. Adul- 
tery is a ſufficient Cauſe of Divorce, 
but then it muſt be proved by Wit- 
neſſes. 1 Roll's Abr. 295. 2 Inſt. 488. 
Godolph. Abr. 115. Degge 156. Salk. 
552. Sir Charles Wolſeley on Divorce. 
Godolph. Abr. 471, Ec. 

In Cauſes of Reſtitution of Conju- 
gal Rites the Adultery of the Plaintiff 
alledged and proved by the Defendant 
hinders a Reſtitution, unleſs the Plain- 
tiff proves a Compenſation or Remiſſion 
of the Crime. See 18 Levit. v. 20. 
Taylor's Caſes of Conſe. 1 Vent. 158. 

2 Lev. 67. Godolph. Abr. 58. 2 Inf. 
435. Can. 109. Hob. 213. Nelſou's 
Rights, Oc. 


Age. 
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Age. 

F LL Age regularly is Twenty-one 4e. 

Years. Co Litt. 79. But a Per- 
ſon may do many Things under that 
Age ; at fourteen he may chooſe a 
Guardian, and conſent to marry ; a Wo- 
man at twelve may conſent to mar- 
ry, and at fourteen may chooſe a 
Guardian. A Man can't make a Will of 
Goods before fourteen, nor a Woman 
before twelve; but it depends wholly 
on our Courts to determine at what 
Age ſuch Wills may be made. Swinb. 
43, 218. 1 Iuſt. 89. 5 Co. 29. 2 Mod. 
315. 2 2 210. 

A Father may by his Will, executed 
in the Preſence of two Witneſſes, diſ- 
poſe of the Cuſtody and Tuition of his 
Children (if under Twenty-one Years) 
during their Minority, to ſuch Perſons 
as he ſhall think fir. Stat. 12 Car. 2. 
c. 24. Minority of an Executor de- 
termines at ſeventeen, of an Admini— 
ſtrator at Twenty-one. If Money be 
bequeathed to one at his Age of Twenty- 
one, and he dies before that Age, the 
Money is loſt; per Finch. And where 
one bequeaths a Sum of Money to a 

E Woman 
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Woman at her Age of Twenty-one, ot 
Day of Marriage, to be paid her with 
Intereſt, and ſhe dies before either 
of thoſe Days, the Money ſhall go to 
her Executor. 2 Vent. 342. 


Alimony. 


Alimony 9what. Limony ſignifies that Proportion of 
2 A the Husband's Eſtate, which by 


the Sentence of this Court is allowed 

the Wife for her Maintenance (upon 

any Separation from him) perndente Lite. 

In every Cauſe where the Wife ſues 

the Husband, or è contrario, as ſoon as it 

appears to the Judge, either by the 

Anſwers of the Party principal, or by 

the Proofs, that the Marriage was ſo- 

lemnized betwixt the Parties, the 

Wife's Proctor prays that the Husband 

Chan. Car, Might be condemned in Coſts of Suit 
250, &, and Alimony, and then porrects a Bill 
Sid. 124. of Coſts, and prays Alimony to be al- 
IS Oy lowed from the Return of the Citation, 
re pendente Lite juxta Ratam of ſo much 
per Week, Sc. leaving a Blank at the Bot- 

tom of the Bill for the Judge to inſert 

the Sum to be paid %, finem Litis ; 

the Judge then taxes the Coſts, and 

being certified of the Man's — 

or 


Alimony. 


[for in taxing of Alimony Conſuetudo 
ct Qualitas ejus cui Ir con ſide- 
rande | he taxes fo much for Alimony 
weekly, Sc. Niſt aliter per nos decretum 
fuerit ; and the uſual Sum is the Third, 
or at leaſt the Fourth Part of the year- 
ly Value of the Eſtate, tho' the Man 
may in any Part of the Suit (to avoid 
a further Taxation) alledge his Poverty, 
or that he is decayed in his Eſtate : The 
Wife's Proctor may alſo alledge the 
Value of the Goods her Husband had 
as a Portion with her at the Time of 
Marriage, and the Value of the Goods 
he poſſeſſes, that a Certainty of the Va- 
lue may appear by his Anſwers. Nel- 
ſon's Rights, Tit. Alimony. No Alimony 
can be decreed but by Conſent, or pro 
Expenſis Litis, unleſs there be fri. a 
Decree for a Separation. 1 Roll's Rep. 


110. Cre. Car. 220, 1 Ea: 4 . 1. 


Alimony may be before Divorce; for 
tho' the Libel be generally propter Sævi- 
tiam, Cc. becauſe the want of Neceſſa- 
ries is Sitia; yet there ſhall not al- 
ways be a Separation upon this, but the 
Man may appear and give Security to 
maintain his Wife, and ſo they may co- 
habit. 1 Sid. 109. If the Husband 
refuſes to live with his Wife, or thruſts 
her out of Doors, the Ordinary will 
compel him to allow her Alimony. 

E 2 2 Bromus. 
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52 Allegations. 
2 Brownl. 18. In this Caſe ſhe makes 
an Affidavit to this Effect. 


A. B. Wife of C. B. Party in this 
Cauſe, makerh Oath, that her Husband, 
the ſaid C. B. has refuſed to cohabit with 
her, and bas not ſo done for the Space 
of paſt, and that on the 

Day of laſt paſt, ſhe the 
ſaid A. B. did earneſtly requeſt him the 
aid C. B. to take her Home and main- 
tain her as his Wife, which be abſolutely 


* , ref! iſe d. 


This is the proper Court for Alimo- 
ny, and if the Husband will not obey, 
the Judge may excommunicate him: 
Beſides, the Remedies are more proper 
here than by Juries in publick Courts, 
becauſe Modeſty and Decency require 
Domeſtick Differences to be privately 
determined. 1 974. 124. 


EY 


1 
„ — — 


Allegations. 


A Allegations ſhall be ſigned by 
an Advocate, otherwiſe they ſhall 
not be admitted. If a Judge refuſes to 
admit an Allegation material and perti- 

BE nent 


Allegations, 


Anſwers, 


nent to the Cauſe, the Party may be 
relieved on an Appeal, if he proves the 
Matter alledged ; but if he makes Oath 
of his Credulity, he ſhall obtain upon 
his Appeal without proving the Matter 
alledged. 

When a Proctor to prevent a Cauſe 
being aſſigned ad concludend, ſays he 
gives an Allegation, he ſhall really give 

it in, and ſhall ſwear that he believes he 
can prove it (if required by the ad- 
verſe Proctor); and that he gives it in 
non Animo differendi Litem. 


Anſwers. 


A Libel being given and admitted, 4,/er:, 
the Plaintiff's Proctor is to pray 
an Anſwer of the Defendant or his 
Proctor, who ſhall be obliged to anſwer 
negatively or affirmatively the ſame 
Day. And whoever makes an inſuffi- 
cient Anſwer, which ſhall be ſo ad- 
judged, and ordered to be amended, ſhall 
pay 13 5. 4 4. for the Delay, but if it 
be full the other Side ſhall pay as much. 
And in examining Witneſſes as to what 
they don't know, they may ſay, they 
don't know certainly to depoſe; but a 
Party Principal, as to what concerns 
E 3 „ 
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Ankwers. 


his own Fact, muſt directly anſwer yea 
or nay ; and as to what concerns an- 
other Perfon, what he thinks or be- 
lieves in his Conſcience to be true, vix. 
per Verbum (Credo); and in the End of 
every Anſwer to add theſe or the like 
Words. And otherwife he does not 
believe the Contents of the ſaid Poſi- 
tion or Article to be true in any Part 
thereof. —— And in Writing his An- 
{wer the proper Terms muſt be ob- 
ſerved —— Anſwers and believes, or 
confeſſes, Cc. and not depoſeth and 
ſaith. And Note; thoſe that are 
called Articles to Witneſſes, are called 
Poſitions to the Party Principal. 
And where the Poſition is Multiplex, 
and contains many Branches, enquire 
of the Party how much thereof he can 
confeſs or believe, and'that being wrote, 
cloſe it with [| the reſt of the Contents 
in the ſaid Poſition he does not believe 
to be true in any Part]. And when a 
Party Principal and a Witneſs are both 
tworn together, it is beſt to examine 
the Party firſt ; for he perhaps will con- 
feſs many Articles, which, if he does, 
the Examiner may take lefs Pains upon 
the Articles ſo confeſſed. The Party 
Principal's Aniwers are taken by his 
Proctor, ſometimes by the Regiſter co- 
ram judice, Depofitions of Witnefles by 
the Regiſter; ſo that the Examiner 
not 


Anlwers, 


not knowing what Anſwer the Party 
has given, muſt take all poſſible Pains. 
If the Party confeſſes any Poſition, he 
muſt ſay that he believes the ſame to 
be true; if he does not confeſs —— That 
he does not believe, but denies the ſame 
to be true in anv Part thereof ; but 
if he ſays only that he does not believe 
(withour a Negative added) the An- 
{wer will not be full, and it will be de- 
creed for fuller Anſwers. If the De- 
fendant will not conteſt Suit negatively, 
he may confeſs and conteſt Suit affir- 
matively, and ſubmit himſelf to the 
Judge, and offer the Coſts to be taxed 
by him (which is frequently done in 
Defamatiori Cauſes). If he intends to 
conteſt negatively, he muſt proteſt a- 
gainſt the Nullity, Cc. and that he 
does not believe the Contents to be 
true, then the Plaintiff repeats his Li- 
bel, and the Judge admits it ; the Plain- 
tiff then prays that the Party Principal 
may anſwer thereto, which the Judge 
decrees accordingly. 'The Anſwers of 
a Community are given by their Syn- 
dick, ſufficiently inſtructed and law- 
fully conſtituted ; and if he does not 
anſwer, they may be excommunicated 
as any other Perſons may, by theſe ge- 
neral Names, The Dean and Chapter, 
and all and fingular, Oc. 


E 4 In 
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Anſwers. 
In a Cauſe of Jactitation of Mar. 


 riage the Defendant is obliged to an- 


{wer the Libel, tho' no Witneſſes have 
been produced thereon ; aliter in a De- 
famation Cauſe, | 

If the Defendant confeſſes the Mat- 
ter deduced in the Libel, and does not 
the next Court-Day give in ſome Plea 
to take off the Force of the ſaid Con- 
feſſion, the Cauſe ſhall then ſtand con- 
cluded, and the next Court-Day after 
Sentence ſhall paſs againſt him; and 
whoever does not cite the Party to an- 
{wer before his Term probatory be out, 
utterly loſes the Benefit of the Anſwer. 

If a Proctor delivers a falſe Copy of 
a Libel, to which an Anſwer is given, 
the Anſwer ſhall be taken. Godolph, 
I24. /. 30. 

If the Party has not fully anſwered 


h the Poſitions of a Libel, Sc. the Plain- 


tiff may alledge the ſame, and the 
Judge ſhall aſſign a Day to receive In- 
formations whether the Anſwer be full 
or not; and if the Reſpondent ſhall be 
adjudged and admoniſhed to anſwer 
further, and he refuſes ſo to do, the 
Matter ſhall be taken pro confeſſo ; but 
if he refuſes to be ſworn to anſwer, 

he ſhall be excommunicated. 
The Anſwer of the Proctor in a 
Cauſe of Reſtitution of Conjugal Rites 
bo or 
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or Divorce, as to the Marriage, is very 
neceſſary. | 

A Perſonal Anſwer is not to be de- 
creed in Cauſes of Defamation, or 
other Criminal Cauſes, before the Pub- 
lication of Witneſſes, quia per Legem 
nemo tenetur prodere ſeipſum. 1 Sid. 374. 
When a Perſon is cited to anſwer Ar- 
ticles, (tho? he is not bound ro anſwer 
criminous Poſitions upon Oath) yet he 
ſhall anſwer the. Fame and other Poſi- 
tions not criminous, which if he refuſes, 
it ſhall be taken pro confeſſo. If the 
{ame be confeſſed or proved, the Party 
may be examined upon Oath. If the 
Party is at ſo great a Diſtance off that 
he cannot conveniently attend to be 
ſworn to his Anſwers, a Commiſſion 
may be granted to ſwear him; and if 
he in his Anſwers ſwears to the Poſition 
of a Libel concerning his own proper 
Fact, quod non credit, Ec. and the ſame 
ſhall be afterwards proved, he may be 
proceeded againſt for Perjury. | 

If a Witneſs refuſes ro anſwer, or 
not fully anſwers Interrogatories exhi- 
bited by the adverſe Proctor, the ſame 
may be alledged, and the Judge ſhall 
decree him to anſwer further. 


Ap- 


Appariters, 


Appeal what. 
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Apparitoꝛs. 


\ N Apparitor ſhall not be a Pro- 
moter; he may be removed for 
Offences, and decreed contumacious if 
he afterwards exerciſe his Office. Go- 
dolph. Abr. f. 87. ſ. 12. 


* _ 
— * 2 


Appeals. 


A Appeal is a Removing a Cauſe 
from an inferior to a ſuperior 
Court, whereby the Sentence is ſuſpend- 
ed till the Appeal is heard and determi- 
ned; and all Acts done after the ſaid 
Appeal, in Prejudice of the Appellant, 
are to be reverſed. And tho? one is 
excommunicated while the Appeal is 


depending, he may bring Actions at 


Law. 4 lift. 340. Appeals are from 
Grievances, Definitive Sentence, or In- 
terlocutory Decrees—From Grievances 
are, when the Judge refuſes to admit 
an Allegation, c. or receive Witneſſes, 
which Appeal ought to be made in 
Scriptis (and not viva voce) within fif- 
teen 


Appeals. 


teen Days. Interlocutory Decrees are 
ſo called when they are final as to the 
Article, Matter or Cauſe. Appeals 
are either judicial or extrajudicial; the 
firſt is either from the Sentence or In- 
terlocutory; the laſt is from the Acts 
and extrajudicial Decrees. All Appeals 
from a Sentence muſt be within fifteen 
Days; but if it be from an Interlocutory 
it ought to be made within ten Days 
by the Canon Law. 24 Hen. 8. c. 12. 25 
Hen. 8. c. 19. Appeals from Grievances 
in Cauſes of Correction ſhall be againſt 
the Promoter, and not the Judge; in 
which Caſe the Grievance muſt be 
proved by Witneſſes; ſo muſt Appeals, 
by Reaſon of taxing exceſſive Coſts ; 
in which laſt Caſe the Appellant muſt 
ſhew what is uſually allowed by the ac- 
cuſtomed Style of the Court, and what 
is over-taxed in a particular Schedule 
annexed to the Appeal. | 

If the Party againſt whom Sentence 
is given will appeal, the ſame may be 
made apud acta (ore tenus) ; whereupon 
the Regiſter is to make the Act, and 
an Inſtrument of Appeal atteſted by 
Witneſſes. An Appeal from an Inter— 
locutory ought rather to be made in 
Scriptis than apud ata. If a Judge 
make a Surrogate or Commiſſioner ad 
partes to examine Witneſſes, the Party 
may appeal upon any Grievance done 


by 
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Appeals. 


by ſuch Surrogate to the Judge himſelf. 
If a Judge threatens a Party to give 
Sentence againſt him, he may appeal 


4 verbis comminatoriis, which Words 


muſt be proved becauſe they don't ap- 
pear in the Proceſs tranſmitted. —If a 
Judge after Concluſion ſhall delay Sen- 
tence for ten Courts, the Party ag- 
grieved may appeal. Unjuſt Excommu- 
nicatiom may be appealed from, and the 
original Cauſe thereupon ſhall be proceed- 
ed in before the Judge ad quem, c. and 
the Appellant excommunicated by the 
Judge a quo, Sc. may have Abſolution 
inſerted in the Inhibition by the Judge 


ad quem in talem Diem, c. — If a Sen- 


tence is given in the Abſence of a Par- 
ty, or if Witneſſes are not received, or 
Suit not conteſted in plenary Cauſes, 
the Party againſt whom Sentence ſhall 
be given may on the Day ad videndan 
Sententiamalledge the Nullity thereof for 
the Cauſes aforeſaid, and pray Revo- 
cation, in Default whereof he may ap- 
peal.— If the Appellant fail by Deſer- 
tion, Non-Tranſmiſſion, Sc. the Judge 
ad quem ſhall confirm the Sentence of 
the Judge à qu, and tax Coſts with a 
Monition. The Appeal ſhall be ſhewn 
to the Judge before any Inhibition be 
granted. Can. 97. The Proceſs ſhall be 
duly tranſmitted to the Judge ad quem. 
C211. 134. Appeals brought and proſe- 
cuted 


Appeals, 


cuted muſt be determined within the 
" Compaſs of one Year, otherwiſe they 
are ſaid to be loſt, No Party Appel- 
lant ſhall be put into a ſecond Year, 
unleſs upon good Cauſes firſt ſhewn and 
allowed by the Judge. 

If the Party. appellate knows the 
Appeal to be juſt, by Reaſon of ſome 
Gravamen, he may confeſs the ſame, 
upon the Return of the Inhibition, and 
pay the Coſts, and pray the Cauſe may be 
proceeded upon coram judice. The 
Party appellate by Reaſon of a pre- 
tended Grievance may conſent that the 
principal Cauſe be proceeded in before 
the Judge of the Appeal, as well as the 
Appeal itſelf, to which the Appellant is 
obliged to conſent. 


If the Appellant has ſerved the Inhi- 


bition on the Judge à quo, and fails to 
cite the Appellate, or to certify his Ci- 
tation, and to proceed in the Appeal, 
the Appellate may appear under Pro- 
teſtation, and obtain a Decree to 
cite the Appellant to appear and pro- 
ceed, in Default whereof the Appeal 
ſhall be diſmiſſed ; if the Judge a quo af- 
ter Inhibition ſerved on the Party ap- 
pellate, ſhall do or cauſe any Act to be 


done in Prejudice of the Appellant, 


they ſhall be proceeded againſt in cauſa 
Attemptationis ; and if the Judge be 
not inhibited within fifteen Days, the 

Party 


61, 


Appeais. 


Party who has obtained Senterice jj 
to have a Proceſs 44 videndum Sentey. 
tiam, Ec. and Coſts taxed ; upon the 
Return whereof, the Party being cited 
and not appearing, Coſts are to be tax'g, 
and Sentence put in Execution in Pain 
of his Contempt. In Tithe Cauſe, 
Sentence ſhall be put in Execution as to 
_ Colts, notwithſtanding an Appeal in- 
terpoſed, or Inhibition iſſued our, by 
the 32 Hen. 8. c. 7. But an Appeal 
lies for an immoderate Taxation un ob. 

ante the Statute. If an Appeal be re- 
mitted to the Judge à quo, the Judge 40 
quem may notwithitanding compel the 
Appellant to pay the Coſts by Moni- 
tion. 

The Appellant ſhall on the Day of 
Appearance of the Appellate give a Li- 
bel, and proceed in the ſame Manner 
as in the firſt Inſtance. 

The Inſtrument of Appeal under the 
Hand of a Notary Publick muſt be ex- 
hibited before the Cauſe is concluded, 
in the Preſence of the adverſe Proctor. 
No Term probatory ſhall be allowed for 
Proof of a Lihel of Appeal where it is 
appealed from a Grievance, but the 
Cauſe to ſtand and be concluded upon 
bringing in the Proceſs, where the Grie- 
vance can appear out of it. 

If two Appeals are, one by Reaſon of 
ſome Gravamen, before Sentence, 2 
2 the 
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the other from the Sentence, and both 
are contained in the ſame Inhibition, 
and one Libel, and the Appellant ob- 
tains in the one, and the Appellate in 
the other, the one ſhall not have Coſts 
againſt the other ; but there ſhall be 
Expenſartum Compenſativ. 

An Appeal from a Sentence of Se- 
queſtration ſuſpends the Seizure. Gib- 
ſon, Tit. Appeal. 

Action lies againſt a Proctor, againſt 
whom Sentence is given, if he does not 
appeal. 

In the Arches, Michaeimas Term 1726. Cafe. 
Warren againſt Culme, on an Appeal Kate Cauſe not 
from Exon, a Querela nullitatis was 22417 one. 
brought, ſetting forth the Cauſe, (be- 
ing a Cauſe of Rate) and that it was 
a plenary one, and that there was no 
Libel, Litis conteſtatio, aſſignatio ad pro- 
ponendum omnia, concludendum, or Con- 
cluſion; the Judge rejected the Qrere- 


las, and doubted whether it was a ple- 


nary Cauſe. 

In Trinity Term 1738. Somers againſt Caſe where 
Beale, Adminiſtration was granted to eren an 
a Creditor on the Renunciation of the ro 
Widow only, and not the Children; Bee Das, 
another Creditor appeals from the Arch- V 8 
deacon's Court of Canterbury to the 
Arches, becauſe the Adminiſtration 
was granted within fourteen Days; the 
Judge pronounced againſt the Appeal, 

8 becauſe 
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Caſe. 
Civil Cauſe 


Here two are 


put in one Ci- 
tation, 


Appearance. 


Appearance. 


becauſe it was not the Practice of that 
Court; and Archbiſhop J/bitgift's In. 
junctions had no Effect but in the Courts 
for which they were made. 

In the Court at Jorceſter two Perſons 
Ne Nullity in a were put into one Citation, one on 


appeared, and prayed a Libel, and con- 
ſented to all Aſſignations, and a Sentence 
againſt him.,—Objected on the Appeal, 


that by the Statute the Citation was 


void, and the whole Proceedings null 
(two being put into it); the Appeal 
was pronounced againſt, and adjudged 
no Nullity in a Civil Cauſe. 


Appearance. 


1 the Return of a Citation, 
if the Perſon cited (being per- 
ſonally ſerved, or otherwiſe duly ex- 
ecuted) does not appear by himſelf 
or Proctor, the next Court-Day the 
adverſe Proctor is to accuſe his Contu- 


macy; and the Judge uſually reſerves 


his Pain, and continues the Certificate 
of the Citation to the next Court, when 
if he does not appear he is excommuni- 
cated. A Perſon cited, and not ap- 
pearing, is not contumacious, unleſs the 
adverſe Proctor has expreſly accuſed 

2 his 


 _ + , 
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Appearance. 


his Contumacy. He is ſaid to be con- 
tumacious, who being cited does not 
appear, or moniſhed by the Judge does 
not obey. If the Party cited appears 
(tho' the Proceſs be not returned), he 
ſhall be diſmiſſed with 6 s. 8 4. Coſts, 
beſides 3 5. 4 d. for the Monition in 
Caſe the Party Agent will not proceed; 
and it is ſufficient for the Party cited to 
appear at any Time of the Day ; and if 
the Party Principal appears, all Things 
muſt be done by him ſub proteſtatioue 
non revocands procuratorium. Where 
one is cited into the Prerogative Court 
to prove a Will, or ſhew Cauſe why Ad- 
miniſtration ſhould not be revoked, the 
Defendant's Proctor may appear {ub 
proteſtatione de, Ec. and alledge Incom- 
petency of the Judge and Court, the 
Proof whereof will lie on the Plaintiff. 
An Accountant (where the Intereſt of 
the Parties is ſet out in the Citation) is 
bound to appear perſonally, and not by 
Proctor. No Proctor is to appear in 
Caſe of Contempt till Anſwer, nor 
then without Leave. If the Party 
Principal or Proctor, againſt whom Sen- 
tence is to be given, appears not on the 
Day aſſigned for the ſame (Monition 
being given) it is to be read in Pænam 
Contumacie. 

In Cauſes of Defamation the Defen- 
dant ſhall be cited to ſee Penance in- 
* joined 


Articles; 


Aſſets what. 


Articles. Aﬀets. 


joined him, and Monition to pay Coſts: | 


If he appears, Penance ſhall be injoin- 
ed ; if he does not, to be excommuni- 
cated. | 


Articles. 


N Cauſes of Correction at the vo- 
luntary Promotion of a common 
Perſon, it is adviſeable for the Promo- 
ter to exhibit Articles in Perſon, and 
that a Proctor be not named till after 
Suit is conteſted. 


Allets. 


HE Goods, Sc. which belonged 
to the Teſtator at his Death, and 


which come to the Executors Hands, 


are called Aſſets, from the French (Al 
ſez, ) enough, or ſufficient to make the 
Executor chargeable (as far as the ſame 


extend) to a Creditor, Legatee, Ec. 


Aſſets in the Hands of one are Aſſets in 
the Hands of all the Executors. If the 


Teſtator's Cattle breed after his Doh: 
the 
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the Young ſhall be Aſſets: So Wool 

growing, Goods mortgaged and not re- Office of Exe- 
deemed, or the Money wherewith they ct, c. 6. 
were redeemed ; all Debts, Oc. reco- 

vered by the Executor by Action. If Wood 323. 
an Obligee or Creditor be made Execu- 

tor, their Debt is Aſſets. Tho' a Plan- 

tation be an Inheritance, yet being in a 

foreign Country, it is a Chattel to pay 

Debts, and a Thing that is Teſtamen- 

tary. 2 Vent. 358. A Debt releaſed 

by the Executor is Aſſets as received. 

Hob. 59. If Lands are deviſed to 
Executors for Years, this is Aſſets. 


2 Brownl. 47. Damages recovered in a 


Cuare Impedit are Aſſets; ſo are all ſpe- 
rate Debts in an Inventory, for they 
may be had for demanding (unleſs the 
Demand or Refuſal be proved); per Holt. 
Salk. 296. * Leaſes are Aſſets to pay * Orph. Leg. 
Debts, notwithſtanding the Executors 206. contra, 
aſſent to the Deviſe of them. If an #4 2 Lev. 
Executor make a Devaſtavit and die, 804 r 
his Executor muſt make good the au- per Turner; 
tum of it to the Creditors, if he has if he is charge- 
Aſſets from the firſt Executor. 1 Chan. able Het Q. 
Caſes 257. If an Executor makes Gain 1 
of the Teſtator's Money, it is Aſſets. 
1 Brownl. 71, If a Feme Adminiſtra- 
trix waſtes the Aſſets, and marries, and 
dies, the Husband is liable to no more 
than what came to his or his Wife's 

7 00 Hands 
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Caveat what. 


Form of Ca- 


Tt d.. 


Caveats. 


Hands after the Marriage. Caſes in 
Abr. Hquity 60. | 

In a Cauſe of Legacy where the Exe. 
cutor has no Aſſets except Specialties, 
which perhaps are deſperate, he may 
tender an Aſſignment of them; and 
if it be refuſed, and no other Aſſets 
proved, he ſhall have Coſts. In Caſe | 
of Defect of Aſſets, Legacies ought to 


be paid in equal Proportion. 


| Caveats. 


þ is a Kind of Entry or Me. 
morandum left in a Book kept for 
that Purpoſe in all Regiſter's Offices, 
to ſtop Probates, Adminiſtrations, Li- 
cences, Diſpenſations, Faculties, Inſti- 
tutions, E9c. from being granted with- 
out the Knowledge of the Party that 
enters it, in the following Form. 


Let nothing be done in the Goods 


of A. B. late of C. in the County of D 


deceaſed, without Notice to E. Proctor, 
for F. G. having an Intereſt, [or the 
Widow and Relict, or a Creditor, Ge. 
of the ſaid Deceaſed. ] 


An 


Certificates. 


An Adminiſtration was granted pend- Caſe of A4ari- 
ing a Caveat. &, if revocable for that ien 


Cauſe? Curia. It is, and the Delegates 


granted where” 
Caveat 7zs en- 


are Judge of its Validity; and it is in 47 wiz 


the Civil Law the ſame as a Superſedeas 
at Common Law: It is an Entry or 
Memorandum by the Clerk to give Cau- 
tion. 1 Lev. 157. 1 And. 303. Owen 
50. 
The Courts of Common Law ought 
not to meddle with the Validity of a 
Caveat ; the Canon and Civil Law al- 
low it, quia veretur damuum futurum. 
1 Sid. 371. Poph. 133. Godolph. 
Abr. 296. 2 Brownl. 119. 

An Executor after a Caveat entred 
is ſworn before a Surrogate, and held 
good ; and he cannot afterwards be ad- 
mitted to refuſe. 1 Vert. 335. 


— 


Certiticates. 


A 


Mandatory uſually makes Oath, and 
certifies the Day and Place when and 
where the Party was ſerved; or if he 
cannot find him to ſerve him perſonal- 
ly, he muſt certify this alſo, in order 
to have a viis et Modis. The Plaintiff 
| F 3 may 


Frer a Citation or other Proceſs c, gate 9 
has been ſerved upon a Party, the Ciations. 
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Of Execution 
of a Commiſ- 
fron, 


CharitableUſe. 


Reforting to 
Church, 


Charitable Aces. Churches. 


may proceed in a Cauſe, tho* the De. 
fendant object againſt the Certificate of 
the Execution of the Citation, 

In a Commiſſion ad Partes, the No- 
tary who was made Choice of to exe. 
cute it muſt draw a Certificate in the 
Name of the Commiſſioners, directed 
to the Judge who granted it, to which 
the Depoſitions taken, the Commiſſion, 
Interrogatories and Subſtitutions, (if 
any) are to be annexed, and then the 
Certificate muſt be ſealed up and ſub- 


ſcribed by the Notary. 


Charitable Uſes. 


ONEY given to a Pariſh gene- 

nerally, without ſaying to what 
Uſe, ſhall be decreed to the Poor of 
the Pariſh. 1 Chan. Caſes 135. 


Churches. 


E Perſon is obliged to go to 
ſome Church or other, and an en- 


tire Neglect is puniſhable in this Court. 


Falk. 


Church-wardens. 


Salk. 167. Mod. Caſes 188. Lindw. 
184, 233. Ref. Leg. 106. Sparrow's 
Coll. Can. 11, 18, 126, 236, 237, 181. 
31 Rubrick ad finem. 2 Rol's Rep. 438, 
455. Hardr. 406, 407%. March 93. 
Stat. 5 8 6 Edw. 6. c. 1. 1 Eliz. c. 2. 
Echard's Hiſt. Eng. $2. Can. 21. 1 Sid. 
35. Stat. 1 W.& M. c. 18. 


1 
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Church-wardens, 


Hurch-wardens are to be choſen c;,-:-war- * 
yearly in Eaſter Week by the Joint dens when and 

Conſent of the Miniſter and Pariſhio- 4 60 be 

ners, if it may be, in which Caſe the 9 
Miniſter has only a ſingle Vote; but 

by Cuſtom he may chooſe one, and the 

Pariſhioners another. 1 Vert. 267. Can. 

89. But a Cuſtom that the old Church- 

wardens ſhould chooſe the new ones, 

was held unreaſonable and illegal in Mr. 

Arnold's Caſe at Hereford Aſſizes 1704. 

They are Temporal Officers, and have 

the Property and Cuſtody of the Goods 

of the Church; and as it is at the Pe- 

ril of the Pariſhioners, ſo they may 

chooſe and truſt whom they think fit. 

5 Mod. 325. And the Archdeacon has 

no Power to elect or controul their 

Election; he has no more to do than to 

F 4 ad- 
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Church-wardens. 


adminiſter the Oath, and admit the 
Perſon choſen. 

At a Meeting of a Veſtry, (whether 
ſelect or at large) in order to elect them, 


the Miniſter has only a Right to con. 


cur with the Majority of the Veſtry 
for the Choice of both ; but in Caſe of 
Diſagreement with the Veſtry, he has 
the ſole Right by Virtue of the Canon 
of naming one for the Year enſuing, 
to act as, and be {worn a Church-war- 


den, after he had openly diſagreed to 


the Choice of one by the Veſtry, un- 
leſs there be an immemorial Cuſtom for 


the Pariſhioners to chooſe both, in which 


Caſe the Cuſtom over-rules the Canon. 
Wherever, or in what Body of Men 
ſoever the Right of electing them lies, 
or is inveſted by Canon or Cuſtom, 
ſuch Men may each Year chooſe ſuch 
Perſons as pleaſe them beſt to ſerve that 
Office, who are not excuſed or incapa- 
ble by Law of holding it, tho' thoſe 
Perſons have formerly ſerved that Of- 
fice, and are willing to ſerve it again ; 
for they being Truſtees for the Pariſh, 
the Miniſter (as the Caſe is) or Inha- 
bitants are the beſt Judges of his Capa- 
city and Qualifications to ſerve them. 
And tho' the Perſon named by the Mi- 
niſter to ſerve be entred in the Book, 


and no Proteſt made againſt ſuch his 
Right of choſing, yet it is in the Power 


of 


Church-wardens. 73 


of any one of the Veſtry or Pariſh to 
enter a Caveat againſt ſuch Perſon's be- 
ing ſworn, and to bring the Miniſter's 
Right on the Canon and the Cuſtom 
into Queſtion. Dr. P. 1725. 
A Counſellor or an Attorney cannot Ve are ex- 
be choſe, if they are, a Protiibition lies. from 
2 Rolls Abr. 242. Church-wardens be. 
| ing Diſſenters may act by Deputies. 
Stat. 1 W. & M. c. 18. 
In ſummoning the Pariſhioners they 
need not do it from Houſe to Houſe, 
but a genera] publick Summons at the 
Church is ſufficient, and the major Part 
of them that appear will bind the whole 
Pariſh. x Mod. Rep. 236. Art. every 
Viſitation they ſhall preſent the Names Can. 111. 
af all thoſe that behave diſorderly in MY 
the Church, and all Offences preſent- 
able by our Laws relating to the Church, 
Parſon or Pariſhioners; and that not 
only on their own Knowledge, but on 
common Fame: They ſhall not be ſued 
for preſenting, nor be bound to preſent Can. 115,116 
above twice a Year, (but may at any 117, 118. 
Time). 'The old ones ſhall make their 
Preſfentments before the new ones are 
vorn; and when they preſent any 
rime gs: Few not bound to prove, 
or it is preſumed they do it without 
lalice, and that the Crime is notorious. 322 | 
ney ſhall collect the Offertory, and 9 England, 
ith the Miniſter diſpoſe of it. By Par 2. p. 28. 
Stat, 


74 


Can. 8g. 


Caſe. 
Out of Office 


cannot ſue. 


Church-wardens. 


Stat. 13 & 14 Car. 2. they ſhall ſign 
Briefs, and atteſt what is collected. 
Stat. 4 & 5 Ann. c. 14. At the End of 
the Year, or in one Month after, they 
ſhall give an Account of their Receipt; 
and Disburſements to the Miniſter and 
Pariſhioners, and deliver what remains 
in their Hands to them, or to the new 
Church-wardens ; and on Refuſal may 
be preſented at the next Viſitation by 
the new Church-wardens ; or any of 
the Pariſh that are intereſted may by 
Proceſs call them to an Account before 
the Ordinary ; and if they have dif. 
burſed more than they have received, 
their Succeſſors ſhall pay what is due 
to them, and account it among the Diſ- 
burſements at the End of the Year, 
1 Mod. 194. 1 Roll's Abr. 121. 

In the Delegates, Michaelmas Term 
1729. Sepe againſt Prudence and Bond 
Church-wardens out of their Of 
fice ſue for a Rate made by them in 
the Year of their Wardenſhip ; Defen- 
dants ſay they being out of their Offce 
could not ſue, and Sentence was given 
in the inferior and Arches Courts for 
the Church-wardens ; but the Judges 
Delegates were unanimouſly of Op. 
nion, that they could not ſue when out 
of Office, ſo reverſed the former Sen- 
rence, and condemned the Churct- 
wardens in Coſts, _ 


Bow 


„ 


— 


Citations. 


A Citation is a Summons to appear Citation what. 
before an Eccleſiaſtical Judge; it 


contains 1. The Name of the Judge 

and Style of the Court. 2. The De- 
fendant's Name. 3. The Day and 
Place of Appearance, (v7z.) the third 

Day after Service, if it be a Court- 
Day, otherwiſe on the next Court-Day 
following, or more or leſs 'Time accord- 

ing to the Diſtance of the Place of rhe 
Defendant's Abode. 4. The Plaintiffs 
Name. And 5. The Cauſe. It either 
contains a peremptory Command to ap- 

pear, or is mandatory and inhibitory, Iibitery. 
where the Defendant is not only cited SE 
to appear, but the Judge before whom 

the Cauſe lately depended is forbid to 

proceed any further, or elſe they are 
intimatory; as where Executors cite all 7;imarory. 
the next of Kin to ſee a Will proved, 

&c. intimating that if they do not ap- 

pear, Oc. the Judge will proceed, c. 

There are alſo general Citations, as General. 
where the Defendant is cited to attend 

the whole Proceedings; or ſpecial, as Special. 
where he is cited to do ſome particular 

Act, S. If the Defendant abſconds, 


ſo 
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Viis et modis. 


To whom di- 
rected. 


Requifetions 
bow directed. 


Monitions 


Citations. 


ſo that the Citation cannot be perſonal. 
ly ſerved upon him, a Citation vis et 
modis goes out, a Copy of which is to 
be affixed on the outward Door of his 
Houſe or laſt uſual Place of Abode, 
or on the Church Door of the Pa. 
riſh wherein he inhabits. Gzbſon 1043, 
Theſe Citations in the Courts of Arches 
and Prerogative are directed to all and 
ſingular Clerks and literate Perſons, 
whomſoever and whereſoever in and 
throughout the whole Province of Can- 
terbury ; in other Courts To all, Gs. 
in and throughout the whole Dioceſe 
[Deanry or Archdeaconry | of L. but 
in Requiſitions the Judge directs to one 
or more ſpecially named and appointed, 
In Monitions for Payment of Coſts, 


ſub pena, bow. g2,. ſub pena, &c. the Direction is 


Prerogative 
Citations. 


Decrees. 


Peers how 
ited, 


Ati 97s bot, - 


To all and ſingular Rectors, Vicars, 
Chaplains, Curares, Clerks and literate 
Perſons whomſoever, Oc. All Citations 
in the Prerogative Court go out in the 
Archbiſhop's Name, to appear before 
the Right Worſhipful 7. B. LL. D. 
Maſter Keeper or Commiſſary of the 
Prerogative Court of Canterbury, or his 
Surrogate. If it be a Decree from that 
Court, the Party is to appear at a cer- 
tain Day and Hour. Peers of the 
Realm are deſired to appear by Letters 
miſſive from the Judge. A Minor muſt 


be cited to appear lawfully, viz. by hi 
Gua 
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Guardian lawfully aſſigned (quia non eff 

babilis ſtandi in juditio in propria Perſo- 

na). A Body aggregate (as a Compa- Company how. 

ny) muſt be cited to appear by their 

Syndick, and the Citation ſerved on the 

Wardens. A Citation againſt a Dean and 

Chapter is to be ſerved by fixing it for _— a Dean 

ſome Time on the Door of the Chapter Hadi + yd 

Houſe. That againſt a Maſter and Fel- 37 fe 2 

lows of a College on the Gates of the Col- Falles of 4 

lege. That againſt a Mayor, c. of a Ci- Collage. 

ty on the Door of their Guildball, or Mayor, &c. 

on the Exchange. A Decree againſt a 9 © Levan. 

Party beyond Sea muſt be fixed on one 4 Per/on be- 

of the Pillars of the Royal Exchange. — Vd Sea. 

A Citation with Intimation in a Seat Citation cuil 

Cauſe, or for Faculties for Vaults, Ec. mn for 

goes out againſt the Miniſter, Church- Ay 

wardens, Pariſhioners and Inhabitants ; 

of the Pariſh of A. in ſpecial, and all 

others in general, having or pretending 

tohave any Right, Title or Intereſt, in 

or to the Seat, Sc. and is directed as 

Monitions, with this Addition {| and 

more eſpecially to the Rector, Vicar 

or Curate of the Pariſh of, Oc. ] and is 

to be read in the Church on a Sunday 

or Feſtival in the Time of Divine Ser- e 

vice None ſhall be cited originally in- ;z, pc. 

to the Arches out of another Dioceſe Dr. Cofins, 

without Leave of the Biſhop, except pt. 1. c. 8. 

on an Appeal, or in other Caſes reſerved ne TELE: 

in Stat. 23 Hen. $.c. 9g. Any Judge of. dcs. 
tending Can. 94. 


fending ſhall be ſuſpended three Months. 
If one is cited out of his Dioceſe and 
appears, and Sentence is given, or if he 
ſubmits himſelf to the Suit, he ſhall 
have no Benefit by the Statute, nor 
will a Prohibition be granted ; if he 
would have the Benefit of the Statute, 
he muſt pray a Prohibition before Sen- 
tence, otherwiſe it will be too late.—If 
one is cited within the Dioceſe, though 
not an Inhabitant, but only comes there 
to trade, Cc. this is not within the Sta. 
tute. Gibſon 1048. The Subſtraction 
if of Tithes is local, and muſt be ſued for 
before the Ordinary of the Place where 
the Wrong is done; aliter in Caſes 
tranſitory, ubi forum ſequitur Reum. 
Salk. 549. 1 Roll's Rep. 328. Cro. 
Car. 97. 13 Co.4. 2 Roll. 448. 3 Mod. 
211. 
tr a Cauſe of In a Citation in a Cauſe of Contract 
Contract. an Inhibition muſt be inſerted to forbid 
the Defendant to contract or ſolemnize 
any Marriage with any other Perſon, 
pendente Lite ; if the Plaintiff ſuſpects 
any Perſon, he may cite him [or her] 
in ſpecial, and all others in general: 
After Sentence given in theſe Cauſes, 
mm %% 2 Monition goes out againſt the De- 
riage., fendant to cauſe him [or her] to ſolem- 
nize the Marriage with the Plaintiff be- 
fore ſuch a Day ſub pzna, &9c.—lf a 
Perſon ſo inhibited from marrying do | 
3 marry 
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marry pending Suit, he or ſhe may be 

cited to anſwer Articles of Contempt. 

If the Defendant, after Citation and 

Viis et modis returned, and Excommu- 

nication decreed and denounced, ſtill 

abſconds, a Decree ſhall iſſue againſt Decree to ap- 
him to appear ſingulis Seffionibus, to ſee pear ſingulis 
a Libel given, Sc. Witneſſes produced, Seſion'. 

Sc. and the Plaintiff may proceed to 

Sentence in Pain of his Contempt. 


Codicils. 


A Codicil eſt voluntatis noſtre juſta Codicil what. 
Sententia de eo quod quis poſt Mortem 

ſuam fieri vellet abſque Executoris Conſti- 
tutione. When one has made a Will, 
and would alter Part of it, he may do 
it by adding a Codicil ; this is as much. 
uſed as a Will, for moſt Wills of Con- 
ſequence have Codicils annexed ; and it 
is ſo far from revoking that it confirms 
the Will, and amounts to a new Publi- 
cation. A Man may have twenty Co- 
dicils tho* but one Will. 1 Show. 550. 
Stat. 29 Car. 2. againſt Frauds, Ge. 
A Codicil may be added by Parol to a 
Willin Writing; and this ſhall be put 
in Writing and affixed to the Will. 


Hill. 
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Hill. 22 Car. 1. and Paſch. 23 Car. x, 
in B. R. 

Cafe. If any pecuniary Legacies given by 

— the > a Will, or any other Part thereof be 

1 * diminiſhed or revoked by a Codicil 
thereto annexed, ſuch Codicil muſt 
have three ſubſcribed Witneſſes thereto; 
e contra if any additional Legacies are 
only given thereby, two Witneſſes are 
ſufficient. Per Serjeant G. 


Commiſſions, 


Commiſſion A Commiſſion is a Power given from 
. a judge to one or more, ſealed 
and aredied to him or them to diſpatch 
Buſineſs in Parts remote from his Court; 

the Manner of obtaining it is thus. —— 

Hew obtained The Proctor of the Party muſt alledge 
that his Client has ſeveral neceſſary 

Witneſſes to prove the Contents of his 

| Libel, Sc. but that they live in Parts 

remote, ſo that they cannot attend to 

be examined here without great Ex- 

pence ; wherefore he prays a Commil- 

ſion to be decreed, directed to two or 

more Clergymen on Behalf of his 

Client, and alſo to two or more on Be- 

half of, and to be named by, the adverſe 

5 Party 
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Commiſſions. 


Party, jointly and ſeverally to ſit in ſuch 
a Place, in order to examine the Wit- 
neſſes to be produced before them on 
ſuch Days, with Power (if need be) 
of continuing and proroguing the Time 
and Place, taking to themſelves ſome 
Notary Publick indifferent to the Par- 
ties, and that the Commiſſion with all 
the Proceedings had thereon be tranſ- 
mitted by ſuch a Day; and that the 
Term probatory be continued to the 
Return of the Commiſſion, and the 
adverſe Proctor admoniſhed to be there 
preſent at the Time of the Execution 
(if he thinks it his Intereſt); if he does 
not attend, all Proceedings muſt be had 
in Panam contumacie ; if he cannot 
attend, he may ſubſtitute another. 
Where the Witneſſes live out of the 


Judge where they live muſt be implored 
in the Nature of Letters of Requeſt ; 


r OF I. 


> 


that he has ſome neceſſary Witneſſes, 
Sc. but that they live in the Dioceſe of 
L. by Reaſon whereof they cannot be 
compelled to appear in this Court to 
be examined ; wherefore he prays a 
Commiſſion or Requiſition, directed to 
the Right Reverend, Sc. and his Vi- 


car Genera), jointly and ſeverally in 
Aid 


D . W ad 


* a 


— 
* 2 


A „ 


Judges Juriſdiction, the Office of the 


this is called Commi ſſio ſub mutuæ vici ſii- Cemmiſſan 


tudinis obtentu; the Manner of obtain- beef 
ing it is thus: The Proctor alledges — 3 6. 
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Commiſſion of 


Commiſtions. 


Aid of Law to receive, admit, ſwear, 
and examine the ſaid Witneſſes in any 
Place, and on any Day before, Gs. 
and concludes, for which you ſhall re. 
ceive the like Favour from us if at any 
Time required. —— All Commiſſions for 
Examinations may be decreed at the 
ſame Time that the Matter is admitted, 
but the Proctor not to be obliged to 
take them out till the Party's Anſwers 
are given in (if infiſted upon); and the 
Place of ſpeeding af it to be then na- 
med, and muſt be returned within the 
Term probatory. Such Commiſſions 
may be renewed ſhewing Cauſe. Com- 
miſſioners delaying or negleCting to re- 
turn a Commiſhon, may be cited to 


anſwer Articles for the Contempt upon 


an Allegation of the Proctor; if the 
adverſe Party deny ſuch Allegation and 
fail in the Proof, he ſhall be condemned 
in Expenſis retardati Proceſſus. There 
are 'various Kinds of Commiſſions be- 
ſides thoſe, as for taking a Perſon's An- 
ſwers, for ſwearing an Executor or Ad- 
miniſtrator to a Will, Sc. or to an In- 


ventory for taking Bonds, and for Ab- 


ſolution; alſo Commiſſions directed 


to two or more Appraiſers to value the 


Deceaſed's Goods, and to inſpect his 
Papers, which is called a Commiſſion of 


Air alſement. Appraiſement. 


In 


r Ta RIEL Log 


Compulſozies. 


In the Cauſe between Beſt and Beſt Caf 


; Prerogative, Trin. Ter 27. Relating to the 
in the 8 7 Trin Ti * 1727 Charges of one, 


P. B. died inteſtate, leaving a Widow 
but no Children ; the next of Kin prayed 
a Commiſſion of Appraiſement: The 
Judge ordered the Charges thereof to 
be paid out of the Eſtate, and made it 
a ſtanding Rule. 


* 


In Michaelmas 1730. Lord London- Caf. 
derry's Executors moved for a Probate Where denied, 


of his Will ; the Creditors prayed a 


Commiſſion of Appraiſement, which 


the Judge decreed ; afterwards a Man- 
damus was granted, and the Judge 
obliged to grant a Probate without an 
Inventory. | 


* 


 Compulſozes, 


HE Plaintiff having deſired his Compulſory. 


Witneſſes to appear, and tendered 
them Expenſas viaticas, he is to pray a 
Compulſory or Viis et modis (if need 
be); but then the Proctor muſt take 
Care that his Term probatory be pro- 
rogued, The Witneſſes muſt have 
ſuch Expences taxed by the Judge, who 
ſhall compel the Producent to pay them 
before.Examination. If upon a Com- 
miſſion Witneſſes do not appear, the 
G 2 ". "Col. 
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Cauclu fon. 


Contempr. 


Conclufion. Contempt. 


Commiſfioners may decree a Compul- 
ſory. 


oo 1 


2 


Concluſion. 


O the Day aſſigned to conclude, 
the Plaintiff's Proctor prays the 
Judge to conclude with him, which 
done he prays a Day and Place, which 
is uſually ſome indifferent Day and 
Place named by the Judge to be in- 
formed. When Matter is alledged fo- 
reign from the principal Cauſe, and 
Proof thereof made, and the Judge 
aſſigns a Day ad anudiendum wvoluntatem 


ſuam, the Cauſe as to the Matter is 


concluded. 


Contempt. 


N Cauſes of Contempt, if the Party 
upon his Examination or Anſwer 
confeſſes the Fact, the Promoter may 
alledge the ſame and pray Sentence. 
Articles of Contempt run in the Judge's 
Name thus : In the Name of God, 


Amen. N. and J. B. Cc. Vicar 8 1 
|; | ral, 
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ral, Sc. do object, give and adminiſter 
to you A. B. of, &c. certain Articles 
or Interrogatories concerning a Con- 
tempt of us, and our Juriſdiction of | 
our mere Office | or at the Promotion of ; 


C. D. Sc.]; and the Judge uſually aſ- 
ſigns ſome Proctor of his Court as a | 
neceſſary Promoter of his Office, and 1 
he ſhall give Articles, and it ſhall be 1 
proceeded in ſummarily, and the Party | i 
ſhall be produced upon theſe Articles if 1 
he be preſent in Court. 1 


— — — —_ — — 3 N 
'$ 


Contracts of Marriage. | 


N a mutual Contract per 
verba de preſenti can be proved, Of Co trad. 
this Court will compel the Parties to 
ſolemnize the Marriage, tho' either or 
both of them are married elſewhere, 
and have celebrated the laſt Marriage 
in facie Hccleſiæ, and have had Children 
(and ſuch Children will be deemed Ba- 
ſtards). The Statute of 2 3 Edw. 6. { 
reduces our Laws relating to Contracts 4 
to the State and Order which were '1 
uſed here before the Statute of Hen. 8. | 
which was, that a Contract proved by 
two Witneſſes only was ſufficient, and 
uſed to be confirmed by our Judges. 
See Trin. 28 Hen. 8. Dyer 13. Conſet 1 
G 3 pt. 6. | 
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Contracts of Marriage. 


pt. 6. c. 1. / 12. in his whole Chapter 
of Contracts never makes Evidence in 
Writing any neceſſary Part of the 
Proof of a Contract; and lays down 


expreſly that a Proof by two Witneſſes 


(at the feweſt) who are all without 
Exception, is ſufficient to diſſolve a ſub- 
ſequent Marriage lawfully ſolemnized 
and conſummate, and confirmed by 
daily Cohabitation together, in exact 
Agreement with the Words of the Sta- 
tute of 32 Hen. 8. (tho' he adds that 
two are the feweſt in ſuch a Caſe), and 
in /eF, 14. he ſays, if the Plaintiff 
proves a Contract by one ſufficient Wit- 
neſs (who is without al! Exception) 
and doth prove a Treaty by others, or 
proves an Acknowledgment by two 
Witneſſes (the Parties being preſent) ; 
or if he proves a Contract for a future 
Marriage by two, and a Treaty by the 
ſame, or other Witneſſes, or proves an 
immediate Marriage by two, and theſe 
Proofs are afterwards taken away by law- 
ful Exceptions unknown to the Party 
producing them; or if the Proofs are 
difficult (the Witneſſes not beiffg with- 
out all Exception), or if by Reaſon of a 
former Contract or Marriage, or by a 
ſubſequent Solemnization of a Marriage 
made pendente Lite, here the Judge 
(tho' he has given Sentence for the De- 
tendant) uſually condemns him in Coſts. 
See 


See Can. 102, Readings on the Stat. 
Dol. 4. 194, Sc. Salk. 438. 1 Sid. 13. 
Fitz. Nat. Brev. 41. Cyro. Elix. 79. 
5 Co. 51. Mod. Caf. 155, 6. Forteſcue 
de Laudibus, Cc. Temp. Hen. 6. c. 21, 
Frynge's Caſe. 


Coſts. 


1 N Taxatione Expenſarum, tria debent Ca.. 
concurrere. 1. Tudex debet taxare eaſ- 
dem. 2. Vidlor debet jurare ſe illas fe- 
ciſſe. 3. Judex debet delato Furamento 
ferre Sententiam ſuper eiſdem. 
_ Executors, Guardians and Truſtees, 
are uſually exempt from Coſts, or a- 
warded Coſts out of the Eſtate in their 
Hands. Theſe Courts may tax Coſts 2 Rolls Abr. 
where there is only Fame, ſo where the (22, in Eq. 
Plaintiff has Cauſam litigandi. 185. 

In Cauſes of voluntary Promotion, if 
the Fame and not the Crime be proved, 
ſo that in the Sentence Purgation be 
decreed, the Promoter ſhall have his 
Coſts ; for the Defendant by denying 
the Fame, has obliged the Promoter to 
be at ſome Charges in proving it. 
After Tranſmiſſion of the Proceed- 
ings in an Appeal exhibited (which is to 
Le before Concluſion) the Judge ad 
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quem muſt tax the Coſts of the Tranf. 
miſſion, and grant a Monition (if need 


be). 

if the Actor or Reus alledge any 
exceptive Matter from the Cauſe, and 
the Allegation is admitted and a Term 
probatory aſſigned, ſo that the original 
Cauſe is delayed, the Proponent failing 
in Proof of his Matter ſhall be con- 
demned in Expenſis retardati Proceſſus. 

When an Action is brought by a 
Wife here, and ſhe obtains Sentence, 


the Husband may releaſe the Coſts. 
Per Dr. A. 


—— — — — — — 
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Criminal Cauſes. 


Crimes Eecle- Orrection and Puniſhment of Eccle- 
faftical. ſiaſtical Crimes belong de jure com- 
muni to the Biſhops ; for publick and 
notorious Crimes, as Fornisation, Gs. 
1 Publick Penance muſt be inflicted on 
gEdw. 2. c. z. the Party to be done in facie Eccleſiæ. 
| The Method of proceeding in theſe 
Cauſes is Threefold, by Inquiſition, Ac- 
cuſation and Denunciation. 
A Perſon ſuſpected of a Crime may 
be convened before the Ordinary in 
Anime ſalutem. | | 


n — x _— 
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Church- 


Cuſtom. 


Church-wardens are to preſent upon 
Oath at the Viſitation all thoſe that 
are noted or ſuſpected of any Crime 
within their Pariſhes, upon Pain of 
Excommunication. If a Rumour be 
ſpread againſt any one by infamous or 
malicious Perſons, the Preſentment 
muſt be ſpecial and particular, ws. 
ſuch a Report or Fame was ſpread by 
ſuch Perſons, c. Can. 115. 

A Perſon preſented by Church-war- 
dens may be put to Purgation without 
giving Articles or producing Witneſſes, 
tho' he deny both Fame and Crime. 


FO Cy — — 
— — 
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Cuſtom. 


O F every Cuſtom there are two eſ- Caſtass. 


ſential Parts, Time out of the 
Memory of Man, and continual and 
peaceable Uſage without law ful Inter- 
ruption. 1 Int. 110. C. In pleading a 
Cuſtom you muſt alledge that in ſuch 
a County, c. there is, and Time out 
of Memory of Man, hath been ſuch a 
Cuſtom uſed and approved therein. If 
a Cuſtom be not denied theſe Courts 
ſhall proceed, but if it be, a Prohibition 
will lie on propter Defectum Furiſdictio- 
uis, ſed Triationis. Salk. 334. Vide Pre- 
face 
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— of London 


Cuſtom. 


face to Davis's Reports. Salk. 203, 


Doctor and Student, I. 1. c. 7. 10. Davis 
1. 32. Coke Lit. 33. b. 
By the Cuſtom of London a Freeman's 


as to Inteftates Widow may require a third Part of his 


Eſtates. 


See Priv. Lond. E 


279, 323. 
Will of Free- 


Men. 


Perſonal Eſtate (after Debts and Fune- 
ral Expences paid), and his Children 
another Third, and he may by Will 
ive away the remaining Third. If no 
Children, the Widow has one Half; 
but if he has no Will, Adminiſtration 
muſt be granted to the Wife, and ſhe 
ſhall have one Third by Cuſtom, one 
Third to be divided among the Children, 
and the remaining Third among the 


Wife and Children. A Freeman by his 


- 


Hotchgot what, 


Will cannot prejudice his Wife as to her 
Third, yet he may give it away in his 
Life-time. And if he advance any of 
his Children with any Goods, it ſhall 


bar them of any further Demand, un- 


leſs he under his Hand or by Will de- 
clares, that it was but in Part of Ad- 
vancement, then the Child ſo partly 
advanced ſhall put his Part in Hotchpot 
with the Widow, and have a full third 
Part of the whole, accounting that for- 
mer Money advanced, as Part thereof; 


and this is called Collatio bonorum. 1 Inſt. 


176. b. The Cuſtom does not extend 
to Batchelors (Freemen), but that they 
may deviſe as they pleaſe ; and in Caſe 


of Inteſtacy, Diſtribution muſt be made 
| ac- 
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according to the Stat. of 22 C23 Car. 
2. C. 13. By a late Statute 11 Geo. 1. 
c. 18. a Freeman may by Will deviſe as 
he pleaſes ; but if he dies inteſtate, Di- 
{tribution muſt be made according to 
the Cuſtom. 

.I. Citizen of London, dies in- 
teſtate, leaving a Widow and Half 
Brothers; now the Widow has three 
Fourth Parts of the whole : She is to 
have a Moiety by the Act, and the 
Cuſtom is preſerved without any Pre- 
judice ; ſo that if by the Cuſtom ſhe 
ſhould have the three Parts, ſhe ſhall 
enjoy them (any thing in the Act not- 
withſtanding). 

The Deſign and Scope of the Act 
was not to let a Widow of a Freeman 
before any other, but only to preſerve 
her Rights, which (if greater than 
others) to continue. 

Where there are any Cuſtoms, as in 
Pork, Oc. there the Act does not take Vork, &c. 
Place, but leaves it as it was before 
when the Widow had a Moiety ; which 
Cuſtoms being preſerved, let her take 
her Choice to ſtand by what the Act 
(as ro Women in general) determines, 
or what ſhall appear to be the Cuſtom 
of London: If the waves the Cuſtom, 
the Act will take Place, if ſhe does not, 
ſhe can pray no further Benefit by the 
Act; for how is the Cuſtom obſerved, 

which 
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Cuſtom. 


which the Scope of the Act is to pre. 
ſerve, if the Sum (which by the Cu- 
ſtom is allotted to the Widow) is either 
augmented or diminiſhed ? And further, 
ſhe can't have Portion on both Accounts, 
as well Cuſtom as Act; for the AR 
takes Place only where no Cuſtom has 
obtained: 

Provided, &c. ſhall not in any wiſe 
prejudice, &c. any Cuſtom (i. e. ſhall not 
leſſen any Portion due by Cuſtom, as 
that at Worceſter, which is for the Vi. 
dow to bave two Thirds, the Children one, 
whereas the Act preſcribes one Third to the 


Widow, and two to the Children : Now 


here the Widcw ſhall not be abbreviated 
by this A) | 

Any Thing contained contrariwiſe not- 
withſtanding (that is, thoſe Proportions 
or Quantities which are ſpecified in 
this Act ſhall nor prevail in any City 
where a greater or leſſer Sum, than 
what is here preſcribed, is allowed). 

The Act meddles not with one 
Moiety, which is due by Cuſtom, and 
therefore extends only to that Part 
which is not ſubject to the Cuſtom, 
(viz.) a Moiety of the Reſidue. 

The Scope of the Act is to make In- 
teſtates Wills, and to diſpoſe of that 
Part which they could have given at 
their Pleaſure to whom they would, 
and have not done it. Every Citizen 


of 


Cuftom. 


of London's Will, as to ſuch a Share, 
is made to his Hands; the Law of the 
City makes it ſo; as V died inteſtate 
only as to a Part. 

As to one Moiety (there being no 
Child) V. dies a Teſtate, and dies in- 
teſtate only as to the other, which of 
Neceſſity muſt fall under the Cogni- 
zance of the Act (or elſe the Act is in 
vain) ; if ſo, one Moiery of the Refi- 
due ſhall be the Wife's. 

Where there is a Wife and Children, 
and all provided for by the Cuſtom, the 
Inteſtate's Parr ſhall not be wholly given 
to the Children, but the Mother ſhall 
be concerned equally, and have a Share, 
which ſhall be equal proportionably to 
what the Cuſtom gave them both; if 
ſo, then ſure the Widow who has the 
Adminiſtration, and to whom the Law 
ſhews all imaginable Favour, and who 
is at the Trouble of getting in the 
Eſtate, ſhall be in as good a Condition 
(when Perſons of a remote Degree con- 
teſt with her) as when the Deceaſed's 
Children are Conteſtants. | 

By Cuſtom there may be Select Ve- S Vg 
ſtries, or a certain Number of Perſons & C/o. 
eleted, who ſhall have the Govern- 
ment of the Pariſh, to make Rates, 
and to take the Church-wardens Ac- 
counts. I Mod. 194. See Stat. 17 G. 2. 
concerning Veſtries. 

De⸗ 


Dofamation. 92 ought to have three In- 
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Defamation. 


cidents. (1.) That the Matter 
be merely Spiritual, and determinable 
in thoſe Courts. (2.) That it concern 
a Matter merely Spiritual; for if it 
concerns any Thing determinable at 
Common Law, our Judges ſhall not 
have Cognizance of it. (3.) Tho' the 
Thing be merely Spiritual, the Perſon 
defamed cannot ſue here for Damages 
(the Suit being here only pro ſalute ani- 
m4); but he may recover Coſts here. 
2 Lev. 155. 22 Edw. 4. 20. Artic. 
Cleri et Circumſpedie agatis. 1 Lill. Reg. 
800. 

Regularly a Cauſe of Defamation 
ought not to be brought after one Year 
ſince the Words were ſpoke, unleſs the 
Plaintiff was beyond Sea, or in a re- 
mote Place when {poke. 

In theſe Cauſes the Defendant may 
alledge (without Proceſs) Defamatory 
Words ſpoken againſt him by the Plain- 
tiff, and the Cauſes are to proceed to- 
gether ; and if ſuch Allegation be pro- 
ved, no Penance ſhall be injoined nor 

4 Coſts 


Defamation. 


Coſts paid : This is Reconvention, but 
the Judge may ex officio puniſh both. 

Words not Defamatory, yet ſpoken 
—— and reproachfully, are pu- 
niſhable here ; aliter of complicated 
Words (as thou art a Whore and a Thief ) 
for Action at Law will lie for a Part, 
and a Prohibition will lie for the whole. 
1 Vent. . Herbert v. Merrit. Words 
of Paſſion are not Defamatory, being 
regarded by the Hearers no more than 
the Words of one Non compos; ira fu- 
ror brevis eſt. Salk. 692. Smith v. 
Wood. 


A Writer of a ſcandalous Libel againſt 


another may be ſued in a Cauſe of De- 
famation, by adding Tenoris Schedule 
præſentibus annexe, quam pro bic lett. 
et inſert. haberi petiit. 

If in a Cauſe Exception be taken to 
the Perſons of the Witneſſes, contain- 
ing ſcandalous Matter which can't be 
proved, the Witnefles ſo defamed may 
proceed againſt the Party principal or 
Proctor that exhibited the ſame in a 
Cauſe of Defamation. 

A Perſon proſecuted unjuſtly in a 
criminal Cauſe by a voluntary Promoter, 
or being preſented by Church-wardens, 
nothing being proved againſt him, may 
proceed againſt the Promoter or Pre- 
{enter in a Cauſe of Defamation. 


Di⸗ 
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Dilapidations. 


Rector, Cc. endowed, leaving 
Dilapidations, his Goods ſhall an- 
{wer in ſuch Proportions as the Reve- 
nue of the Church will bear. Dilapi- 
dations ſhall be judged only by credible 
Perſons upon Oath. Under the Name 
of Dilapidations are comprehended 
Fences, Hedges, Sc. as well as de- 
cay'd and ruinous Buildings; and it has 


been particularly adjudged, that the 


felling of Wood and Timber by an In- 


cumbent, otherwiſe than for Repairs 


or Fewel, is Dilapidations, from which 
he may be reſtrained by Prohibition du- 
ring his Incumbency, and for which he 
or his Executor is liable to be proſe- 
cuted after he ceaſes to be Incumbent. 
The Ordinary has a Right to take Cog- 
nizance of them in the Incumbent's 
Life-time by voluntary Inquiſition, or 
upon Complaint made to him, and to 
enforce Reparation by ſequeſtring the 
Profits, [or ſome Part of them, rarely 
more than a Fifth, which is to be re- 
ceived by ſome truſty Perſon, and ap- 
plied towards Repairs, and the Over- 


plus returned to the Incumbent} or by 
I Eccle- 


Dilapidation. 


Eccleſiaſtical Cenſures, even to Depri- 
vation. Gibſon 789. 1 Roll's Rep. 335. 
Keb. 619. 

A Curate or his Executors are not 
ſuable for them. 

By the Statute of 13 Els. c. 10. no 
Clergyman can ſue his Predeceſſor or 
Executors, 'but only for ſo much of the 
Dilapidations as have happened thro' 
his Default. Wat ſou's Jucumb. 16. 

The Plaintiff before Suit ſhall cauſe 
the Defects to be viewed by Workmen, 
who ſhall make an Eſtimate of the 
whole Charge, and ſet their Hands to 
it; the Defendant may alſo have Work- 
men to inſpect them, and the Plaintiff 
ſhall be admoniſhed to permit the ſame ; 
or the Judge may if he pleaſes have a 
View taken by Workmen appointed by 
him for his own Satisfaction. 

There are many Reaſons which excuſe 
the Rector, E9c. from Condemnation 
in Dilapidations ; as (1.) Where the 
Predeceſſor died inſolvent. -(2.) Where 
the laſt Incumbent (pending a Suit 
againſt his Predeceſſor) died (without 
Executor), or ſo in Debt that none 
would adminiſter. (3) Where, on a 
Suit againſt the laſt Incumbent's Execu- 
tors, they were freed by Sentence on 
Plene adminiſtravit pleaded, and the In- 
ſufficiency of the Goods ; or where af- 
ter Sentence againſt them the Execu- 

H tors 


A View to be 
made. 
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BDifribution, 


the Libel. 


Diſtribution. 


tors died in Execution, leaving not 


Goods enough, and that he has uſed 


all poſſible Diligence to recover Dilapi. 
dations, and has laid out according to 
the Value of his Living a ſufficient Sum 
in repairing the Things mentioned in 
The ſooner the Ruins 
are inſpected after Induction the better. 


— 
——— 


Diſtribution. 


Y Stat. 22 & 23 Car. 2. c. 10. the 

Ordinary may order a Diſtribution 
of what remains after Debts and Fune- 
ral Expences paid, viz. one Third to 
the Inteſtate's Wife, the reſt among his 
Children, and ſuch as legally repre- 
ſent them ; if any of them are dead, 


———— 


other than ſuch Children (not Heirs at 


Law) who ſhall have any Eſtate by 
Settlement of the Inteſtate in his Life- 
time, equal to the other Shares. Chil- 
dren (other than Heirs at Law) ad- 


vanced by Settlements or Portions not 


equal to the other Shares, ſhall have ſo 
much of the Surpluſage as ſhall make all 
their Shares equal, and the Heir at Law 


ſhall have an equal Share with the others, 


beſides what he has by Deſcent or other- 
wiſe. If no Children or legal Repreſenta- 
tives, one Half gocs to the Wife, the reſt 

among 


that if Debts afterwards be made to ap- 
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among the next of Kin in equal De- 
gree, and their Repreſentatives —Burt 
no Repreſentatives to be admitted a- 
mong Collaterals after Brothers and 
Siſters Children ; if no Wife, all goes to 
the Children; if no Child, to the next | 
of Kin and their, Ec. in equal Degree; 
and no Diſtribution to be made till after 

one Tear from the Inteſtate's Death. 

If A. R. are next of Kin, tho* A 3 Mod. 58. 
dies within the Tear, and before Diſtri- Nelſon's Lex 
bution, yet his Part ſhall go to his Exe- Teſt. 24. 
cutors, c. for the Act veſts an Inte- | pip. Ab. 
reſt in him upon the Inteſtate's Death, zi. 1 
and the Proviſo for a Year, is only to Cro. Car. 202. 
ſave the Adminiſtrator from a Devaſta- L Show. 1,25- 
vit by not dividing till be ſees the Eſtate. len 577. 

And every one to whom any Share 
is allotted ſhall give Bond with Sureties, 2 Vent. 317. 


pear, he will refund pro Rata. 

And by Stat. 1 ac. 2. c. 17. if after g., Stat. 3 
the Father's Death any of his Children Edu; c i. 
die inteſtate (without Wife or Child) Sid. 40% 
in the Mother's Life-time, every Bro- Shan 
ther and Siſter, and their Repreſenta- 
tives, ſhall have equal Share with her; 
the Father ſurviving has all. Salk. 251. 

Where there are Grandchildren of an 
Uncle and Aunt, and a Son of an Un- 
cle living (all their Antecedents dead), 
the Grandchildren can't come in Furs 
Repr.c/entationis, being in a Degree 

H 2 more i 
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Dillribution. 


more remote than Brothers and Siſters 
Children, beyond which no Repreſen. 
tation takes Place, and then they are 
out of Equality of Degree. 1 Lil. 
Reg. 660. Salk. 250. Tho. Raym. 496. 
The Aunt is not intitled to Diſtribu- 
tion with the Grandmother, the laſt 
being the neareſt of Kin. Salk. 251. 
'The half Blood is intitled to Diſtribu- 
tion with the whole Blood. J. Fones's 
Rep. 209. | 

A. had three Brothers, one died 
leaving three Children, another two, 
and the third five ; then A. dies in- 
reſtate. Reſolved that Diſtribution 
ſhould be per Capita, and not per Stirpes, 
and all ſhould have equal. Caſes in Eg. 
Abr. 249. 

Where a Man makes a Will, and a 
Stranger Executor, and gives him a Le- 
gacy, but does not diſpoſe of the Reſi- 
due, he dies inteſtate as to that, and it 
ſhall be diſtributed among the next of 
Kin. 2 Vern. 361, 676, 634. 2 Mod. 
Rep. 101. Gaſes in Eq. Abr. 244, 249. 


Di⸗ 
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Di voꝛce. 


HE ſole Confeſſion of the Parties Divorce. 

is not ſufficient for a Divorce, 
there muſt be Proof by Witneſſes.— 
There are two Sorts of Divorce, a How mary 
Menſa & Thoro, and a Vinculo, Ec. Sort, of 
The firſt is in Caſes of Adultery, Cru- | 
elty, Sc. in which the Marriage ha- A Menſa, &c. 
ving been originally good is not diſſol- 
ved, nor does it bar the Wife of | ower, 
or baſtardize the Iſſue, but intitles her 
to Alimony. The ſecond annuls and. 2 Inf. gz. 
diſſolves the very Bond of Matrimony, Sid. 13. 
as in Caſes of Precontrat?, Conſanguinity, g%;. > 
or Affinity within the Degrees prohi- g. ” 
bited ; alſo of Impuberty and Frigidity. 
Where the Marriage itſelf is merely 
void ab initio, and the Sentence of Di- 
vorce only declaratory of its being ſo. 
In this ſecond Caſe, the Wife' is barred 
of Dower, her Children illegitimare, 
and the Perſons ſo divorced may marry 
any other. After Divorce a Menſa, Oc. 
the Parties ſhall not marry any other 
during each other's Life; nor ſhall the 
Sentence of Divorce be given till they 
have given Security to the Court that 

H 3 they 
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Evidence. 


they will not marry. Grey's Syſtem, 
Where a Man is divorced in a Cauſe of 
Frigidity, it is prohibited by ſuch Sen. 
rence that he ſhall not marry again, and 
if he does he is held a Perjurer and an 
Adulterer. 2 Leon. 169. In Cauſes of 
Frigidity, the Man muſt be inſpected 
by Phyſicians, and the Woman by a 
Jury of Matrons, et fi Perſona fit inha- 
ilis Matrimonium diſſolvatur. 

Separation from Bed and Board is 
for Peace Sake till Opportunity of at. 
roning.—By Divorce a Thoro, c. they 
are not ſhut from all Converſe with 
one another, they may return to mu- 
tual Embraces again. 

In Cauſes of Divorce for Adultery, 
if the Defendant proves that the Plain- 
tiff has alſo committed Adultery, he 
(the Defendant) ſhall be diſmiſſed guoad 
Petita in Libella, et boc eſt Compenſatio 
Criminis. 


Evidence. 


hy, 4 generally ſpeaking is uſed 
for ſome Proof either by Witneſſes 
upon Oath, or by Writing. One may 
be allowed to give Evidence upon 

Hearlay 
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Hearſay to confirm another's Teſti- 
mony. Probable Evidence is of little 
Weight againſt poſitive Oaths. 

If a Man be over Sea, or dead, the 
Party ſhall be admitted to prove his 
Hand by Witneſſes, or comparing it 
with other Writing. See Law of Evi- 
dence, P. 2. ca. 3. 

Where either Party would produce 
any Writing, and give it in Evidence, 
it muſt be exhibited with an Allegation, 
and ſo proved. The Hand of a Party 
ſigning may be proved by Letters, or 
other his Hand- writing, which are to 
be exhibited by Allegation; and being 
proved, Proctors or approved Writers 
are to be aſſigned by the Judge to com- 
pare the ſame, who are to give Ver- 
dict thereon. 


_— 2 
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Extommunication. 


HERE are two Excommunica- Z xcommunics: 
tions, Major and Minor: The firſt wor aut. 
is where one is excluded from the Com- Marr. 
munion of the Church in irs ſacred 
Rights and Privileges, and from the 
Company of the Faithful; ſo that *ris 
Excommunication to keep Company 
_ with him. The ſecond is where one is Miner. 


H 4 ex- 
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The Inconve- 
niencies an Ex- 
tommunicate 


lies under. 


Excommunitation. 


excluded only the Sacraments and Dj. 
vine Worſhip, and is generally paſſed 
upon obſtinate Perſons for not appear- 
ing on a Citation ſubmitting to do Pe- 
nance, Sc. No Excommunicate Per- 
fon ſhall be ſuffered to come into a 
Church, nor if he die under Sentence 
to have Chriſtian Burial ; he is diſabled 
to do any judicial Act, as to ſue, Ec. 
be a Witnels ; and if he does not ſub- 
mit in forty Days the Biſhop ſhall ſigni- 
fy his Condition to the Court of Chan- 
cery, and require a Proceſs de Excom- 
municato Capiendo, upon which he ſhall 
be impriſoned without Bail. None but 
a Biſhop can certify Excommunication, 
or one that has ordinary Juriſdiction. 
Gibſon 1106. 

The Miniſter or Curate ought to 
publiſh Letters denunciatory upon an 
Excommunication, without Delay, on 
Pain of Suſpenſion ; and that Suits | 
may not be delayed by Perſons perſiſt- 
ing in Excommunication, the Judge 
may proceed at the Promotion of the | 
Party grieved againſt the Excommuni- 
cate: Perſon in a Cauſe of Correction 
for perſiſting in Excommunication. f 

A Man unjuſtly Excommunicated, 


by Reaſon of a falſe Return of the Ci- 


tation or other Proceſs, may alledge | 
the ſame, and upon Proof thereof the | 
Adverſary ſhall be condemned in Cots. | 


Exe c utozs. ; 
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Executoꝛs. 


33 muſt pay Debts before Le- Executors. 
gacies, and Debts of a higher Na- 4 ue 5 
ture before others ; as firſt, Debtsto the "4 
King, then Debts on Record, by Sta- 
tutes, &. Debts on Mortgages, Bonds, 

Sc. Rent, Servants Wages, Book- 

Debts. They may ſatisfy what Lega- 

cies they will firſt, tho* there be not 

enough to ſatisfy all; or pay a Part of 

a Legacy, or deduct a Part : But if 

there be a particular Thing deviſed, as 

a Horſe, Oc. this muſt be delivered in 

Specie, and can't be fold by them to 


pay all or any Part of others. See Hob. 
265." 


pI 


Guardians. 


A Guardian (or Curator) is one that Guardian 

educates a Child, and manages what. 

his Eſtate till he comes of Age; and is 

either Teſtamentary, 2. e. appointed by 

Will of the Father, E5c. or by the Law. 

As to ſuing of Actions a Guardian 1 * 
e 
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Jactitation. 


be aſſigned in that Court where the Suit 
is to be commenced. A Guardian ha- 
ving inſtituted an Action againſt an 
Executor for a Legacy, the Executor 
may pay it apud Acta, which will be a 
good Diſcharge to him againſt the In- 
fant when he comes to full Age. 

The Father or next of Kin of an 
Infant ſhall at his own Inſtance be ad- 
mitted Guardian (where he is under 
ſeven Years of Ape); but if above he 
muſt appear in Perſon, and pray a 
Guardian to be aſſigned him, 


6 8 * 


Jactitation. 
J* any Perſon falſly give out that he 


or ſhe is married to ſuch a one, he 
or ſhe is to be ſued in a Cauſe of Fati- 
tation of Marriage. Where the Defen- 
dant may alledge Matrimony in his 
own Defence, which if proved, Sen- 
tence ſhall be given againſt the Plaintiff, 
not only for failing in the Proof of the 
Libel, but it ſhall be pronounced for 
the Marriage; as in Contract Cauſes, 
if the Defendant fails in the Proof of 
his Allegation, he ſhall be condemned 
in Coſts; and a Monition thall iſſue out 
againſt him to be filent, and deſiſt 2 

uc 
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ſuch Boaſting and Aſſertion for the fu- 
ture. | p 


— 
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Interrogatoꝛies. 


NE ſhall not ask a Witneſs a Inerrogatories. 
ueſtion, the affirmative Anſwer 

to which may draw him into a Crime. 

He ſhall not be examined upon Interro- 

gatories till he has gone through the 

Evidence for the Party on whoſe Side 

he was produced. 

The adverſe Proctor ſhall have a rea- 
ſonable Time to prepare his Interroga- 
tories from the Time of the Production 
of a Witneſs, generally twenty-four 
Hours; if they are not ready by that 
Time, the Examiner is not to ſtay or 
detain the Witneſs. 

Long and Multiplex Interrogatories =; 
often hurt the Cauſe of the Party mi- 
niſtrant, and make for the Producent. 
Ergo cavete Procnratores ! 


gf © , 
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Jnventozy. 


Y the Laws and Statutes of this 
Realm an Inventory is neceſlary to 


Vide Stat. 21 be made by an Executor or Admini- 
Hen. 8. c. 5. ſtrator; and if they refuſe they may 
What are to be puniſhed by the Ordinary. The 
be put into it. Things that are to be put into it are 


all the Goods, Chattels and Credits, 
Wares, Merchandizes moveable or 
immoveable, of or belonging, or due 
to the Deceaſed at his Death; alſo 
Leaſes, Corn growing ; but not Graſs 
or 'Trees, nor Things fixed to the 
Houſe, and are Part of the Freehold 
(for they belong to the Heir); nor 
the Wife's Goods, called Paraphernalia : 
The Time for making and exhibiting it 
is left to the Ordinary's Diſcretion. 
The Goods muſt be particularly valued 
and appraiſed by one or more honeſt and 
Skilful Perſons, at fuch Prices as the ſame 
might have been ſold for at that Time 
in their Judgment. The Goods con- 
rained in the Inventory are preſumed 
to have belonged to the Deceaſed, and 
after his Death to be in the Admini- 
ſtrator's Power; and no more Goods 
are preſumed to have belonged to him 

than 


Inhibition. Judge Eccleſiaſtical x09 


than are therein contained. And if 
any Creditor, Sc. affirm that the De- 
ceaſed had more Goods than are com- 
prized in the Inventory; he muſt prove 
it, otherwiſe the Judge is to give Cre- 
dit to the Inventory, Swinburne of 
Vills from 420, c. 

Where an Inventory has been exhi- 
bited upon Oath in common Form, and 
appraiſed by Neighbours, the Proof 
lies on the Party objecting. 


Inhibition. 


5 1 ſhall not be granted with- 74:31: 
out the Subſcription of an Advo- 
cate. Can. 96. And ſhall not be grant- 
ed till the Appeal is exhibited. Can. 


97- 


Judge Eccleſiaſtical, 


N unskilful Judge may be removed. Fudge Eeclef- 
Godolph. Abr. 82. ſ. 4. f. 92. f. ical. 
19, 20. Godolph. 74. /. 2. A partial — Ao 
Judge may be refuſed, (the Party cited — 
exhibiting Articles containing the Par- 
tiality, 
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Legacies. 


Legacies. 


tiality, in which Caſe Arbiters muſt be 
named on both Sides to judge thereof.) 

If a Perſon ſuſpects any inferior 
Judge to proceed againſt him in a Cauſe 
of Correction minus juſte, he may (be- 


fore he is cited) put himſelf under the 
Juriſdiction of a ſuperior Judge, which | 


1s termed Provocation. 


Legactes. 


HERE Legacies are to be paid 


to Children at full Age, the 


Executors may be ſued here to put in | 


Security. 

If a Legacy is bequeathed generally, 
and no Time mentioned for Payment, 
and the Legatee is an Infant, he ſhall 


be paid Intereſt from the Expiration of 


the firſt Year after the Teſtator's Death. 


Where it is left payable at a Day 


certain, it muſt be paid with Intereſt 


from that Day at 5 J. per Cent. ' Salk. | 


415, 416. 


Where Sentence is given for a Lega- | 
cy, the Legatee muſt give Bond to re- 
fund, in Caſe Debts appear afterwards. | 


2 Vent. 358. Noell v. Robinſon. 


In a Caule of Legacy, all the Execu- ; 


tors that are living and proved the Will 


2 muſt 


* 

—— 
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Legacies. 


muſt be joined in the Suit ; and if dead, 
the Executors or Adminiſtrators of the 
the Survivor. Legacies in Specie are to 
be paid, and may be inſiſted on to be 
tendred in Specie {/; extant), other- 
wiſe the true Value. If the Plaintiff 
proves a Legacy given to him in Specie, 
as a Gold Cup, Ec. and obtains Sen- 
tence for it, and that it is ſubſtracted, 
but fails in proving the Value thereof, 
the Defendant is to be called before the 
Plaintiff prays Execution to ſee Liqui- 
dation of the Sentence, and the Plain- 
tiff muſt produce Witneſſes to prove 
the Value. . 

If an Executor by ſuppreſſing a Will, 
or concealing it, ſhall obtain Admini- 
ſtration (as it the Teftator had died in- 
teſtate) a Legatee may ſue for his Le- 
gacy, and obtain as in ordinary Caſes. 

If a Legacy be given to an Infant to 
be paid him when he ſhall come to the 
Ape of Twenty-one, if he dies before 
Twenty-one his Adminiſtrator ſhall ſue 
for it directly. 

A Mother Executrix ſhall not diſ- 


count for Education and Maintenance 
out of the Money left to her Son by the 
Father, for ſhe ought to maintain him; 
liter where Money is paid to bind him 
out Apprentice. 2 Ver. 355. Anony- 


I 

, 
2 

8 » 
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on 


Libel what. 


Gibſon 105 2. 
2 Roll's Abr. 


298, 320. 
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Tibel. 


Libel is a Declaration or Charge 
drawn up in Writing on Behalf 
of the Plaintiff, to which the Defen- 
dant is obliged to anſwer. Words in a 
Libel | aut in Effectu conſimilia] good. 
If a falſe Copy of a Libel be given, 
and the adverſe Proctor plead to it, he 
ſhall have the - Advantage of the Plea, 
for the other was bound to deliver a 
true Copy ; and Prohibition lies for de- 
nying a Copy (but Oath muſt be firſt 


made of the Denial), and that quenſque 


the Copy is delivered; tho' if an Ap- 
peal be made for ſuch Denial, as for a 
Gravamen, no Prohibition will be grant- 
ed. 1 Vent. 252. 1 Roll's Rep. 337. 

All Libels muſt be ſigned by an Ad- 


vocate, and engroſſed on a double Six- 


penny Stamp. 
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Licences: 


Arriage Licences are upon theſe Marriage Li- 
Conditions. (1.) That there is“ . 

no Impediment by Reaſon of any Pre- 
contract, Conſanguinity or Affinity. 
(2.) That no Suit is depending. (3.) 
That it is with Conſent of Parents or 
Guardians (where either of the Parties 
are under Twenty-one Years of Age). 
(4.) That the Marriage be ſolemnized 
in Canonical Hours, vis. between Eight 
and Twelve in the Morning ; and Oath 
muſt be made by one of the Parties to 
the ſame Effect ſub pena, c. and Bond 
given to the Ordinary with a Penalty of 
200 J. . | | 

An Archbiſhop cannot licenſe a Mar- 
riage within the Degrees prohibited, 
as being againſt the Law of God. 
Hob. 148. Colt and Glover v. Biſhop of 
Coventry and Litchfield. 2 Inſt. 684. 
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Marriages, 
Marriages, Full, free and mutual Conſent 
What requifite between Parties (not diſabled to 


to compleat : . 
Marriages, OY by their near Relation to each 


other, Infancy, Precontract or Impo- 
tency) is very requiſite, nam Conſenſus, 
non Concubitus, facit Matrimonium. As 
to Marriages within the Degrees pro- 
hibited, thoſe in the aſcending and de- 
ſending Lines, i. e. of Children with 
the Father, Grandfather, Mother, 
Grandmother, and ſo upwards, are 
prohibited without Limit. (they being 
the Cauſe immediate or mediate of 
their Being). As to Degrees of Affini- 
ty, tho? I be not directly forbid to mar- 
ry my Wife's Siſter, yet when God 
commands me, I ſhall not marry my 
Brother's Wife, by Parity of Reaſon 
he forbids me to marry my Wife's Siſter, 
for there is the like Analogy and Pro- 
portion between one Man and two Si- 
ſters, and one Woman and two Bro- 
thers. | 

See 18 Levit. Vaugh. 246. Carter 
233. 2 Vent. 910. 2 Stillingfl. Caf. 58. 
Noy 29. Co. Lit. 33. 4. Trin. 24 Flix. 
Mich. 41, 42 Elix. Moor 575. 35 Eli. 


Co. 
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Co. Litt. 9. Paſch. ) Fac. B. R. 
1 Danv. 699. Moor 170. 1 Siderf. 
13. Davis 51. 7 Co. 43. Stat. 32 
Hen. 8. c. 38. 2 Inſt. 683. 23 Prid. 
Connect. 569. 6 Co. 65. 5 Mod. 110, 
449. 2 Lev. 254. 1 Sid. 64. 4 Leon. 
16, Tho. Fones's Rep. 118, 191, 213. 
3 Keb. 166, 1 Mod. 25. Salk, 548. 
Vaugh. 206, 302. a | 

Bedding is not by Law eſſential to 
the Marriage, but it is compleat before, 
tho* the Law will preſume it to have 
been conſummated on Proof that they 
were upon a Bed together, tho' the 
Proof of the Celebration of it by the 
Prieſt will alone be ſufficient to found a 
Sentence. Per Dr. A. 


— 8 
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Nuncupative Mills. 


Y Stat. 29 Car 2. c. 5. no Nuncu- Nun. 
pative Will ſhall be good where the il. 
Eſtate bequeathed exceeds the Value of 
30 J. that is not proved by the Oath of 
three Witneſſes that were preſent at 
the making, nor unleſs the Teſtator bid 
them bear Witneſs that ſuch was his 
Will, nor unleſs made in his laſt Sick- 
neſs, in a Houſe where he had reſided 
| © -- ah 


Ca: of one. 


Nuncupative Wills, 


ten Days or more before the making 
(except where ſurprized and taken fick, 
and died before his Return home). No 
Proof will be admitted after fix Months 
after the Words ſpoken, unleſs the Sub. 
ſtance thereof was taken down in Wri- 
ting within fix Days after making, and 
no Adminiſtration (with ſuch Will an- 
nexed) ſhall paſs the Seal under fourteen 
Days, nor then till the next of Kin 
have been cited to accept or refuſe, or 
conteſt it. 

S. P. made a Nuncupative Will as 
follows; that ſhe would leave to A. B. 
30 l. and to C. D. 3ol. and being three 
Times asked of this Matter, ſhe always 
anſwered, that ſhe would give as above, 
and all the reſt, c. of her Subſtance 
ſhould be equally divided between E, F. 
and G. H. which Will was reduced into 
Writing, and ſigned by three Witneſſes 
in her Life-time, preſently after her 
ſpeaking the Words, and died next Day. 
Two of the Witneſſes were exa- 


mined in a Cauſe depending in the 


Biſhop of Briſtol's Court about the Va- 
lidity of this Will, but the third was 
beyond Sea. 

It was objected there by the Defen- 
dant, that the Will was not good with- 
in the Meaning of the Statute of 29 


Car. 2. c. 3. againſt Frauds, Egc. for that 


it was not proved by the Oaths of three 
Wit- 


Nuncupative Tlills, 


Witneſſes (the other being abſent), nor 
but by one that the Teſtatrix bid them 
bear Witneſs, Sc. and that the Will 
runs in the future Tenſe (that ſhe would 
give, Oc.) 

Quere, Whether notwithſtanding the 
above Objection the ſaid Will is a good 
Diſpoſition of her Perſonal Eſtate, and 
whether it be ſufficiently proved by the 
two Witneſſes, tho* one of them only 
has proved the Rogatio Teſtium ? 

I apprehend that one Witneſs is in 
this Law ſufficient, and ſeveral Judg- 
ments have been given (ſince 29 Car. 2.) 
that one Witneſs will anſwer the In- 
tent of that Law, The Objection that 
the Words are in the future Tenſe has 
but little Force; for in making a Nun- 
cupative Will (according to Swinburne) 
no preciſe Form of Words are required ; 
nor is it materia] whether the Teſtatrix 
ſpeaks properly or not, provided her 
Meaning and Intention appears, and 
the Rules injoined by the above men- 
tioned Statute are obſerved. The Ob- 
jection that to me ſeems moſt material 
is, that this Will is proved by two Wit- 
neſſes only, (the Eſtate being above 
30 J.) and the Statute expreſly requires 
three where it is above that Value.— 
I am of Opinion in this Caſe, that the 
Power, Office and Diſcretion of the 
Ordinary are limited, by the exact 
I 3 Form 
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An Oath 


w. 


3 Inſt. 165. 


Daths. 


Form of the Statute, and that he has 
no Liberty or Authority to wave or 
excuſe the want of the third Witneſs 
by reaſon of Abſence, or any Account 
whatſoever, the Statute being his Rule 
and the Meaſure of his Judgment ; and 
therefore I conceive this Will is not 
within the Words of the Statute, and 
therefore null and void, and, an Admi- 


niſtration muſt be granted to the next 
of Kin. Dr. P. 1722. 


— 


Daths. 


N Oath is an Affirmation or De- 
nial of any Thing before one or 
more who have Authority to adminiſter 
the ſame, for the Diſcovery of Truth 
and Right, calling God to Witneſs 


that the Teſtimony he gives is true; 


and it is called a corporal Oath, becauſe 
the Witneſs lays his Hand upon the 
Holy Scriptures at the Time he takes 
it; tho' in Dr. Owen's Caſe, he being 
a Witneſs to prove a Will, refuſed to 
be ſworn formally, 7. e. to put his Right 
Hand upon the Book, but ordered it to 
be held open before him, and he lifted 
up his Right Hand; and Chu held this 
a ſufficient Oath. 2 Syd. 6. 


It 
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If the adverſe Party exhibit Excep- 
tions or dilatory Plea, the Plaintiff 
may require an Oath of the Proctor | 
that he does not do it for Delay or out lit. 
of Malice, but that he believes his 44 
Client is able to prove the ſame; and bf 
the Plaintiff may before or after Con- | 
cluſion pray that his own Oath may be 
taken as a Supplement where the Proof 1 
is Semiplene. 18 

A Peer produced as a Witneſs muſt 9 
be ſworn. | 


= —— 


1 

Penance. ; 

] 
P% = Penance muſt be performed Penance. 1 
by an Offender notoriouſly guilty — P. 1 
of any Eccleſiaſtical Crimes in the Face T8 
of the Church. Penance may be in- iſ 
joined in a Cauſe of Defamation ; but 1 
that is private, in the Veſtry, the —privaze. Wo 
Defamer reading a Schedule of Pe- = 
nance in the Preſence of the Plaintiff, i 
Miniſter and Church-wardens. Stat. it 
Artic. Cleri, 9 Edu. 2. C. 2. I i 
1 
| 1 

1 
ll 
10 
if 
18 
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Plene Admi- 
niſtravit. 


Probate. 
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Plene Adminiſtra vit. 


LENE Adminiſtravit cannot be 
pleaded, unleſs all Debts, c. as 
far as Aﬀers will reach, are diſcharged, 

If theſe Courts refuſe to accept the 
Plea of Plene Adminiſtravit the Party 
may appeal, for they proceed ill; if 
they accept it, they muſt try if he has 
fully adminiſtred or not. 1 Hd. 274. 
Noy 77. 

If an Executor plead Plene Admini- 
ſtravit in an Account, tho' after Sen- 
tence given againſt him, and before 
Execution demanded, he is condemned 
in a Debt in a ſecular Court, he ſhall 
have the Advantage of alledging this 
Matter. | 


* 


Pꝛobates. 


1 F Executors come to prove a Will, 
the Ordinary muſt do it in common 
Form ; but if others come to prove a 
latter, Will, it muſt be per Teſtes. Hetl. 
77. The Judge or his Surrogate mo” 
Ad- 
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;dminiſter an Oath to the Executor as 
follows. 


« You ſwear that you believe this £x*cuo's 
« Paper contains the true laſt Will and — 
« Teſtament of A. B. deceaſed, and 
&« that you are the Executor therein 
© named, and that you will well and 
ce truly peform the ſame, by paying 
ce firſt his Debts, and then the Lega- 
ee cies therein bequeathed, as far as the 
& Eſtate which ſhall come to your Hands 
« will thereto extend, and the Law 
& charge you, and that you will bring 
c in a true and perfect Inventory, and 
ce paſs a juſt Account of your Admini- 
ce ſtration when you ſhall be thereunto 
© by Law required.” 


If a Quaker be Executor, you muſt 
write his Affirmation on the Back of 
the Will thus. 


& IT A. B. do ſolemnly, ſincerely and 
« truly affirm and declare that I am 
one of the Diſſenters from the 
Church of England, commonly cal- 
© led Quakers, and that I believe this 
« Paper contains, c, And let the 
Quaker ſet his Name thereto. 


The 
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Rater for Re- 


Pairs of 
Churches, 


Bates. 


The Judge can't refuſe a Probate to 
an Executor quia incapax. Salk. 299, 
303, Oc. 


Rates, 


HE Rates for the Repairs of the 

Church ſhall be laid upon every 
Occupier of Lands in the Pariſh, tho 
he live in another; and he may come 
to the Veſtries, and vote in making the 
Rate, but he ſhall not be charged to- 
wards the Ornaments of the Church on 
Account of ſuch Lands, for the Perſo- 
nal Eſtate of the Inhabitants are charge- 
able with every Thing that does not re- 
late to the Fabrick of the Church, or 
Repairs of the Fences of the Church- 
yards, or ſuch Things as concern the 
Freehold. $5 Co. 67. If Church-war- 
dens erect any Thing new, either as to 
the Fabrick of the Church or Church- 
yard, they muſt have the Conſent of 
the Pariſhioners (and if ſuch Additions 
are in the Church, the Licence of the 
Ordinary). Where neceſſary Repairs 
are wanting, the major Part of the Pa- 
riſh will bind the leſs; in ſuch Caſe, if 
the major Part will not conſent, the 


Church-wardens may repair without 
their 


Seats. 


their Conſent : If upon Notice given 1 Vent. 367. 


them they refuſe ro meet, or having 
met refuſe to make a Rate; or this 
Court-will compe] them to repair, and 
may excommunicate all the Pariſhioners 
till it be done ; but thoſe that are wil- 
ling to contribute ſhall be abſolved till 
the major Part agree to a Tax, but our 
Courts can't aſſeſs them towards it: 
And if a Rate be illegally impoſed (as 
by a Commiſſion from the Biſhop, Sc.) 
without the Pariſhioners Conſent, yet 
if it be afterwards aſſented to and con- 
firmed by the major Part of the Pa- 
riſn, that will make it good. 1 Mod. 
. 194. 

he Lands of a Company are charge- 
able for the Repairs of a Church, and 
a Prohibition was denied in this Caſe. 
2 Jones 187. 


Seats. 
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8 EATS in Churches do not belong 5,24 ;» 
to Perſons, but to Houſes. If an Church. 


Inhabitant of a Pariſh has Time out of 


Mind repaired an Ifle of a Church, 


and uſed to ſit there, Sc. ſuch Uſage 
makes it proper to the Family ; other- 


wiſe if it has been repaired at the Pa- 


Tiſh 
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Seats. 


riſh Charge. An Ifle may belong to a 
private Perſon, yet the Freehold is in 
the Incumbent. See H/atſon's Incumbent 
382, Oc. In Caſe a Perſon in Poſſeſ- 
fion of a Seat in a Church be diſturbed 
by another, the Ordinary may inhibit 
the Diſturber till the Matter be deter- 
mined. Codolph. Abr. 138, 146, 151, 
155, 157. If a Man with the Aﬀent 
of the Ordinary ſets up a Seat in Nave 
Eccleſiæ, and another pulls it down, 
Treſpaſs Vi et Armis will not lie, for 
the Freehold is in the Parſon, and the 
only Remedy is in our Courts. Wat. 
382, Sc. 

Tho' the Miniſter and Church- war. 


dens have no Right (excluſive of the 


Ordinary) in placing the Pariſhioners, 
but muſt act in Subordination to him 
(becauſe when any Diſpute of this Na- 
ture ariſes he may ſet aſide what they 


have done if he ſees Cauſe); yet Per- 


ſons ſo placed in a Seat unappropriated, 
may continue to uſe ſuch Seat till the 
Matter comes to be litigated and deter- 
mined in the proper Court. Harton 
Peche, Norwich 1732. 


De. 
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Sequeſtration. 


N Cauſes Matrimonial, where the S:quefration 
Plaintiff ſuſpects the Woman will Cauft Marri- 
(pendente Lite) marry another, he may 2% 

have her ſequeſtred pending the Suit. 

If two Perſons claim a Right to a —& @ Bene. 
Benefice, and alledge the ſame before Wael 
a Judge reſpectively, the Profits there- Incumb. wo 
of ſhall at the Petition of either of the & 
Parties be ſequeſtred pending Suit. A 
Living may be ſequeſtred for Dilapida- 
tions, E9c. 


Spoliation. 


F one and the ſame Perſon preſent Spoliation 
two Clerks, one to the Parſonage 

and the other to the Vicarage, and the 

one takes the Fruits of the other, the 

Party grieved ſhall ſue in Canſ2 Spolia- 

tionis, See Watſon's Iucumb. p. 8. 
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Wills, 


Young Man beyond Sea wrote a 
Letter, in which he declared his 
Will to be, that his Effects ſhould go in 
ſuch a Manner; and adjudged good. 
Moor 11", Weſt's Cale. 2 Leon. 35. 
3 Leon. 79. Tho? not ſealed. March 
206. Tho! in looſe Sheets. 1 Ha. 
315. Tho' in Form of an Indenture 
and ſealed, and delivered, being proved 
to be intended as a Will. 1 Mod. 177. 
Good, where the Lawyer only took 
ſhort Notes with Deſign to reduce it 
into Form, which he after did, but the 
Deviſor died before it was read to him, 
T And. 34 1 Brownl. 44. Dyer 12, 
Kelw. 209. Where wrote down un- 
known to the Deviſor, and afterwards 
read to him, and approved by him. 
Cro. Eliz. 100. 1 Leon. 113. Where 
good tho* gnawn to Pieces by Rats in 
the Teſtator's Life-time, if by joining 
the Pieces together the Contents can 
be known. If a Man writes his Will 
with his own Hand, (tho' he does not 
ſubſcribe his Name), but ſeals and pub- 
liſhes it, and the three Witneſſes ſub- 
(ſcribe their Names in his Preſence, it is 
2 a 


Wills, 
a good Will, for his Name being wrote 
in the Will, it is a ſufficient Signing, 
and the Statute does not direct whether 
it ſhall be at the Top or Bottom. 3 Lev. 
1. And by three Judges againſt one 
the Sealing is a Signing within the Act. 
And vote; it is not ſaid in the Act that 
the Signing ſhall be in the Preſence of 
the three Witneſſes, but their Subſcrip- 
tion muſt be in his Preſence. 3 Mod. 
219. Toa Will of a Perſonal Eſtate 
two Witneſſes are ſufficient. Co. Litt. 
111, One may make a Will in ſeve- 
ral Writings, and thoſe Writings may 
be made at different Times; no Man 
can think all his Thoughts at once. 
2 Cro. 144. Ney 117. 1 Show. 69. If 
one being fick gives Notes to make his 
Will, and afterwards is ſo weak that 
his Memory fails him, and theſe Notes 
are made into a Will, it is good; aliter 
if he become a Lunatick after the Notes 
given. 1 Browrnl. 44. If a Will be 
wrote by the Teſtator himſelf, and 
found in- his Eſcrutore among other 
Writings (tho? not publiſhed in the Pre- 
ſence of Witneſſes, and by them at- 
teſted), it is a good Will; tho' in this 
Caſe the Executor muſt procure two 
People that were well acquainted with 
the Teſtator's Hand-writing, to make 
| Oath that they believe that to be his 
Hand-writing., 


Rider 


Wills. 


Rider v. Rider in the Prerogative 1703. 
Tho. Rider, Eſq; was the Deceaſed; his 
Brother alledged that the Deceaſed gave 
Inſtructions to Mr. L. to make his Will; 
that Mr. L. made a Draught, and cauſed 
a Tranſcript to be made which he gave 
to the Deceaſed, who carricd it away, 
and afterwards made ſeveral Oblitera- 
tions, Alterations and Interlineations 
with his own Hand, and then tran- 
{cribed it over fair, that the fair, and 
alſo the altered Tranſcripts, with the 
firſt Draught made by Mr. L. were 
found in the Deceaſed's Study. The 
fair Tranſcript was propounded by the 
Brother, (who was a Legatee) and was 
contained in two Sheets of Paper which 
were found looſe ; it concluded thus: 
In witneſs whereof I the ſaid Tho. 
Rider have to this my laſt Will and 


© Teſtament ſet my Hand and Seal the 


ce Day of in the Vear of 
« our Lord 1697)“ Note; the Will 
was neither ſigned nor ſealed.— There 
were no Witnefles examined to the De- 
ceaſed's Hand-writing, but the ſame 
was confeſſed by the Widow in her An- 
ſwers, as likewiſe that the fair 'Tran- 
ſcript and Draughts were found in the 


Deceaſed's Study. 


The Widow in Oppoſition to this pro- 
pounded a Draught of a Will which 


was not of the Deceaſed's Hand- writing, 
2 | but 


Wills. 


but of a later Date, viz. Ang. 
1701, but not executed ; ſhe pleaded 
that it was drawn by the Deceaſed's Di- 
rections, read over to and approved by 
him, and he declared he would execute 
it. This was found in his Study wirh 
the others before mentioned. The Judge 
pronounced that the Deceaſed died in- 
teſtate, from which Sentence the Bro- 
ther appealed adfratim to the Delegates. 
And in 1704 the Delegates reverſed 
the Sentence of the Judge of the Pre- 
rogative, and gave Sentence for the fair 
Tranſcript of the Deceaſed's Hand- 
writing propounded by the Brother. 


Miller v. Miller. 7obn Miller de- Caſe 2. 


ceaſed. 'This Cauſe was originally be- 
gun in the Prerogative, between the 
Brother and Widow. The Brother 
propounded a Will unexecuted, and 
pleaded that it was drawn by the De- 
ceaſed's Directions, read over to and 
approved of by him; but the Perſons in 
whoſe Houſe the Deceaſed lay ill re- 
fuſed ſeveral of his Friends Admittance, 
and therefore the Writer of it had not 
an Opportunity of getting it executed. 
It concludes thus. © In witneſs where- 
of I the ſaid 70h, Miller have to 
each Sheer of this my laſt Will and 
«© Teſtament, comprized in two Sheets 
* of Paper, ſubſcribed my Name, and 
* put my Seal to the Top and Bottom 

K ther .- 
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« thereof. Dated the Day and Year 
cc firſt above written.” Note; It was da- 
red at the Top 24 July 1680. Signed, 
& ſealed, publiſhed and declared by the 
cc ſaid John Miller the Teſtator, for | 
« and as his laſt Will and Teſtament, | 
ce this 24th Day of Fuly 1680, in the | 
c Preſence of The Deceaſed * 
died the 21ſt of Fuly 1680. The | 
Widow pleaded Inſanity, that all Per. | 
ſons had free Acceſs to the Deceaſed, | 
that the Writer of the Will had Acceſs * 


but would not leave it with the De- 


ceaſed. This Cauſe was appealed to | 
the Delegates from a Grievance, which | 
was pronounced for, and they gave 
Sentence for the Will in 1681. t 

Worlich v. Pollet. Mary Pollet de- 
ceaſed. This Cauſe began before the | 
Commiſſary of London between the De- 
ceaſed's Daughter (a Minor and Reſidu- | 


ary Legatee in the Will, acting by Henry |} 


Horlich her Guardian) and Husband, ' 
who oppoſed the Will.—Ir appears by the 
Evidence in this Cauſe, that the De- 
ceaſed, who was ill, told one Eliz. 1, 
that ſhe intended to make her Will, 
declared how ſhe would have it made, 
deſired her to get what ſhe had ſo de- 
clared to her reduced into Writing, 
which ſhe did, and carried the ſame, : 


being the Draught of a Will to the De- | 


ceaſed, and read it over to her, _ : 
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ſhe approved of it, and deſired her to 
get it wrote over fair, which ſhe did, 


and carried it to her; to whom it was 


read over, and ſhe approved of it, and 
declared it to be her laſt Will, and 
ordered her Nurſe to fetch one Mr. P. 
to be a Witneſs ; but being told he was 
from home the Will was left with her, 
and ſhe died eight Days afterwards with- 
out executing 'it. It concludes thus. 
« In witneſs whereof I the ſaid Mary 
6 Pollet have hereunto put my Hand 
« and Seal this 28th Day of Augnſ# 
“ 1700. Signed, ſealed, pub- 
“ liſhed and declared by the ſaid Mary 
« Pollet as her laſt Will and Teſta- 
e ment, in the Preſence of . 
(the Words Mary Pollet interlined be- 
fore Sealing). Dr. Newton: the Com- 
miſſary in 1701 gave Sentence for the 
Will; the Husband appealed to the 
Arches, where the Commiſſary's Sen- 
tence was reverſed, and the Deceaſed 
pronounced to die inteſtate ; the Guar- 
dian then appealed to the Delegates ; 
and in Michaelmas 1702 the Judges (be- 
ing five Civilians only) annulled the 
Sentence of the Dean of the Arches, 
confirmed Dr. Newton's, pronounced 
for the Will, and decreed Adminiſtra- 


2 (cum Teſtamento, Ec.) to the Guar- 
ian, 


K 2 Bright 
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Caſe 6. 


Caſe >. 
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Wright v. Walthoe. Richard Holman 
deceaſed. Sentence was given in the 
Prerogative in 1710 for three Teſtamen. 
tary Schedules of the Teſtator's Hand- 
writing. -The firſt concludes abruptly 
without any Name or Date.—The ſe- 
cond thus. © And I do declare this to 
be my laſt Will written in 
& and have hereunto ſet my Hand and 
« Seal the Day of 
and in the Year of our Lord 
This is neither ſigned or ſealed. — 
The third concludes abruptly, being 
neither ſigned, ſealed or dated. 

Deborah Langſton deceaſed. Sentence 
in 1723 for three Teſtamentary Sche- 
dules of the Deceaſed's Hand-writing; | 
the firſt was executed in the Preſence of 
two Witneſſes. The ſecond is ſigned 
by the Deceaſed, and afterwards theſe 
Words wrote “ ſigned and ſealed Sept. 
13, 1721.” The third concludes ab- 
ruptly without Execution. 

IT illiam Snelling deceaſed. This Will 
is of the Deceaſed's Hand-writing, and 
concludes without ſaying In witneſs, &c. 
but the Word's fened, ſealed, publiſhed, 
Sc. wrote underneath, It was nei- 


ther ſigned, ſealed or witneſſed; it was 
proved in February 1712. 

David Dagget deceaſed. 'The Will 
was of the Deceaſed's Hand-writing, 


and concluded“ In witneſs whereof, to 
ce this 
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« this and to the other ſeven Sheets 
« annexed I have ſet my Hand and 
« Seal the Day of July 1715.” 
The Words ( ſigned, ſealed, Ec.) wrote 
underneath. There was a Seal, but 
not ſigned or witneſſed. A Caveat was 
entred by the Deceaſed's Son, which 
was warned, and he had a Time aſſign- 
ed him by the Court to declare whether 
he would oppoſe the Will or not; but 
upon his not oppoſing, Probate was 
granted in Feb. 1718 to the Daughter 
(Executrix). 

Robert Pollard deceaſed.— The Will Cæ/ 8. 
was of his Hand-writing, and concluded 
thus. Witneſs my Hand and Seal the 

Note ; neither ſigned nor ſealed. 
Proved 17 December 1705. 

William Ruſſell deceaſed, The Will ca g. 
was of his Hand-writing, and concluded 
In witneſs whereof I have hereunto 
« ſet my Hand and Seal the Day and 
« Year firſt above written. | 
( ſigned, ſealed, Ec.) Note; there is a 
Seal, but not ſigned or vitneſſed; it 
was proved Auguſt 3, 1727. | 

Joſuua Hinton deceaſed. He was an Caſe 10. 
eminent Attorney in London, and in his 
laſt Illneſs had a Deſign to have made 
his Will himſelf, and therefore wrote 
down his Intentions on a Scrip of Paper, 
beginning thus: © My Will and Deſire 
is Ten Pounds to Wife and Daugh- 

| K 3 | * Ter 


— —— 


- ' ra — 
- R * 
. 424% - —_ - 
= IE LO — 
— 


— 2 2282 __ = as 
— — 22 rr 
* - * * 2 WW - 4- = 


134 


Caſe 11. 


Wills. 


© ter for Mourning,” beſides ſeveral 
Legacies (the Sums in Figures, with 
the initial Letters only of the Names 
of the Legatees), and concludes “ Exe. 
„ cutors, Fohn Lateward, Richard 
% Lateward, John Adams.” —— This 
Schedule was propounded by the Exe- 
cutors, who gave an Allegation plead- 
ing the Identity of the ſeveral Perſons 
in the ſaid Scrip mentioned, and was 
oppoſed by the Widow and Daughter. 
Sentence was given againſt this in 
the Prerogative in April 1738, and Ad- 
miniſtration decreed to the Widow, 


On the third of May following, the Exe- 


cutors moved to be paid their Expences 


in ſupporting the ſame, which (after 
many Arguments) they were allowed; 


but the Judge refuſing to let the Admi- 
niſtration paſs before they were paid, a 
Mandamus was granted to compel! him. 
J. L. and M. L. his Wife made their 
joint Will, appointing the Survivor 
Executor; and thereby the ſaid F. L. did 
will, that in Caſe of his Death before his 
Wife, ſhe ſhould remain poſſeſſed of all his 
Goods, &c. to enjoy and diſpoſe of as ſhe 
pleaſed, only recommending to her to leave 
at ber Death three Forrths of the then re- 
maining Moiety of his Efes to M. A. 
and the other Fourth to J. B. or ther 
Heirs, leaving her to diſpoſe of the other 
Molety at her Pleaſure. Th 
C 
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The ſaid M. L. ſurvived, took Pro- 
bate, and poſſeſſed herſelf of his Ef- 
fects, made her Will, diſpoſing of the 
ſaid Moiety as above, and afterwards 
intermarried with J. C. and died. 

Is not the ſaid Will, made during her 
Widowhood, by the ſubſequent Mar- 
riage become void ? And is not Mr. 
F.C. intitled to Adminiſtration to her 
as dying inteſtate? 

I am of Opinion that her Will be- 
came void by her Marriage with Mr. 
F. C. as to all the Eſtate which ſhe had 
a Property in, and at that Time a Right 
to diſpoſe of, by Reaſon that ſuch 
Eſtate became her Husband's by Mar- 
riage ; but ſhe being Executrix of her 
former Husband, ſuch Part of the E- 
ſtate as came to her as Executrix, and 
the Property whereof did not veſt in 
her, did not become the Husband's by 
Marriage, and her Will may ſtand good 
as far as relates thereto ; and a limited 
| Probate or Adminiſtration (with the 
Will annexed) may be granted to the 
Perſons intereſted, and an Adminiſtra- 
tion of the reſt of the Eſtate to Mr. C. 
her Husband. See Hentworth 201; per 
Dr. 1— 1738. 


| 
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R. B. bequeaths thus. * tem I give, Cag 12 


« c. all the reſt of my Eſtate to my 
« Wife E. B. and Son R. B. making 
and joining them whole and ſole 
K 4 « Executor 
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* Executor and Executrix of this my 
c Will.” R. the Son in 1728 proves 
(Power being reſerved to E. the Wi- 
dow and other Executrix) and receives 
100 J. of his Father's (which was at 
Intereſt) and pays it to J. S. (who ſince 
married E. the Widow) and alſo ſold 
feveral of the quick Goods of his Fa- 
ther's, and kept the Money to his own 
Uſe, and dies. E. has ſince his Death 
proved the Will to intitle herſelf to the 
whole or her Half-Share of her Huſ- 
band's Effects. The Query was, if 
the Effe ds by the Bequeſt of the Will, 
and their being made and joined whole, 


Sc. would go to the Survivor of them? 


Or if ſo, if the Payment of the 100 J. 
by one Executor to the other's Huſ- 
band, and the Executor's ſelling Part of 
the Goods, and retaining the Money 
to his own Uſe, would be preſumed in 
Law to be a Diviſion of that Part of 
the Eſtate, if not the whole of the Ef- 
fects? The Bequeſt of the Reſidue in 
this Caſe I look upon to be in the Na- 
ture of a joint Legacy : Had either of 
the Legatees died before the Teſtator, 
the whole would have accrued to the Sur- 
vivor ; but where both live to take, the 
Law divides the Legacy, which imme- 
diately veſts in the Legatees, each for 
his Share upon the Death of the Teſta- 
tor; ſo that tho* no Diviſion has ac- 

| | tually 
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tually been made, yet the Eſtate being 
once veſted, it is my Opinion the Share 
of the deceaſed Executor will go to 
his Repreſentative, and not to the ſur- 
viving Executrix. 

As to ſuch Part of the Eſtate as has 
been actually divided in the Son's Life- 
time, or ſuch Effects as were in the 
Teſtator's own Hands at his Death, 
whether Money, Stock or Goods, and 


were deviſable at any Time, I make no 


ueſtion; nor of ſuch Debts as have 
been actually received ſince his Death. 
The Doubt with me is concerning ſuch 
Things as the Law calls a Choſe en 
Action, where the Teſtator had not the 
Thing in Poſſeſfon, but only a Right 
of Action to recover it, or perhaps of 
a Chattel Leaſe, which being a Thing 
indeviſable till ſold, I am not ſo clear 
whether theſe would not accrue to the 
{ſurviving Executor. Dr. A———y 
1730. 

If a Cauſe be inſtituted between an 
Executor and one of the Teſtator's Re- 
lations by Colluſion to prove the Will 
per teſtes, and the Executor by ſuch 
Colluſion is to fail therein, a Legatee 
having Intereſt in the Will may inter- 
vene in Judgment to preſerve his own 
Intereſt. 


Wit- 
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Witneſs who 


may, or may 
not be, 


Mitneſſes. 


Legatee is a competent Witneſs 
to prove a Will (after he has re- 
nounced his own Legacy). 3 Keb. 3% . 
Such as are infamous, as attainted of 
Felony or falſe Verdict, Conſpiracy, * 
Perjury or Forgery, or have had Judg. | 
ment to loſe their Ears, or have been 
branded, Infidels, of Non ſane Memo- 
ry, or as have Intereſt in the Cauſe, 
are not competent Witneſſes. 1 If. 
6. 3 Lev. 426. Tho' Judgment of 
the Pillory infers Infamy at the Com- 
mon Law, it does not by our Law, 
unleſs the Cauſe for which he was con- 
victed was infamous; and unleſs he was 
convicted for an infamous Cauſe, he 
ſhall be a good Witneſs to prove a Will. 
A Few is a good Witneſs, and may 
be ſworn upon the Old Teſtament. 
2 Keb. 314. 
Where one objects a Crime to diſable 
a Witneſs, he muſt produce the Record 
of his Conviction, if he would invali- 
date his Teſtimony. 
It may be juſtifiable to maintain or 
ſubſiſt a Witneſs, but not to offer him 


anyReward tho' to ſpeak the Truth. 
2 The 


SE of ooh = Aeg 5 * . ORC Nn * YF 
LE bs + MT. r hc hn e e n * 


MWitneſles. 


The Character of a Witneſs may be 
given. Adultery in a Witneſs is good 
Cauſe of Exception: The Plaintiff may 
except againſt the reprobatory Wit- 
neſſes of the Defendant, againſt which 
no further Exception ſhall be admitted ; 
but the Defendant, tho he cannot again 
except, may alledge Matter to confirm 
the Evidence of his Witneſſes. 

In Cauſes Teſtamentary the Plaintiff 
may proceed to examine Witneſſes upon 
Return of the Citation, with Intima- 
tion, the Defendants not appearing 
notwithſtanding. 

The Plaintiff may alledge Matter 
within the Term aſſigned to prove his 
Exceptions to corroborate the Depoſi- 
tions of his Witneſſes; and if after 
Publication, and before Concluſion, 
other neceſſary Witneſſes have come to 
the Plaintiff's Knowledge, the Plaintiff 
himſelf and not the Proctor, making 


Oath thereof, ſhall have them admitted 


and ſworn. In Matrimonial Cauſes new 
Witneſſes may be produced after Pub- 
lication, and even after Sentence with- 
out Oath made as above. 
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PART III. 


A Collection of Acts or Or- 

dier of Court fully extended 

throughout a whole Cauſe, 
and on Appeals; and a 
Table of Fees taken by the 

Pradiſers of Doctors Com- 

2 mons. 


— * 
* „ 
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CHAP. I. | 
Aus 02 Orders of Court. 


H. againſt HI)" which Day Cook Citation re- 

Cook. Sayer. returned the origi- are. / 
nal Citation by him taken under Seal 
in this Behalf, together with a Certifi- 
FJ cate of the due Execution thereof, of 
the Truth of which Oath hath been 
| made 
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Where te made [then a publick Proclamation be- 
Part aces not ing thrice made for the Party cited] and 
pe Sent he not aapearing, the Judge at the Pe- 
tition of C. accuſing his Contumacy, 
pronounced him in Contempt, but re- 
ierved his Pain, and continued the Cer- 
tificate of the ſaid Citation to the next 
Where he a. Court-Day. Sayer appeared and exhi- 
pears. bited his Proxy for the Party cited, and 
made himſelf a Party for him, and 
Libel prayed, prayed a Libel to be given by C. other- 
wiſe his Client to be diſmiſſed with Ex- 
pences; whereupon the Judge aſſigned 
Libel ordered. C. to libel on the next Court-Day, the 
ſaid C. diſſenting. 


Libel given. H. againſt + i is to give a Libel 
Eo „ this Day. 
On which Day C. gave in a Libel in 
Anfwer prayed. Writing, which he prayed to be admit- 
| ted, and an Anſwer to be given there- 
to immediately by S. in the Preſence of 
S. diſſenting thereto, and alledging that 
the ſaid Libel was not concludent in 
Law, and therefore not admiſſible by 
Law, and praying the ſame to be re- 
i jected. Whereupon the Judge at the 
Libel admitted. Petition of C. admitted the ſaid Libel, 
| and aſſigned S. to anſwer thereto imme- 
diately, S. difſenting, but with Inten- 
tion of anſwering the ſame conteſted 
Negative Iſis Suit negatively thereto, then prayed ; 
given, an 
| 2 
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and the Judge at his Petition aſſigned 
C. to prove his Libel by the next Court- 
Day, the ſaid C. diſſenting. 


H. againſt my O N which Day FS. 
8 (as he aſſerted) gave A gation gi. 


an Allegation in Writing, which he“ 
prayed to be admitted, and Right and 

Juſtice to be adminiſtred to him, and 

his Party in the Premiſſes in the Pre- 

ſence of C. diſſenting, and alledging the 

ſaid Allegation not to be admiſſible by 

Law, and praying the ſame to be re- 

jected, and Right and Juſtice to be ad- 

miniſtred to him and his Party in the 
Premiſſes. Whereupon the Judge aſ- —;, ar 75. 
ſigned to hear his Pleaſure on the Ad- Judge Plea- 
miſſion thereof on the next Court-Day,/* on Adi 
and aſſigned S. to give a Copy of his/en. 
Allegation two Days before the Court, 

and if the ſaid Allegation be not then 
admitted, aſſigned the Cauſe to be con- 

cluded the ſame Day. be: 


H. againſt H. 1 PON the Admiſ- 
33 U ſion of S's Allega- 


tion (a Copy being given two Days be- 
fore) if not, the Cauſe to be concluded 
at C.'s Petition. 

On which Day C. alledged, that it 
had been alledged by SF. on the laſt 


Court-Day, that he would give an Al- ere no Alle. | 


legation, when in Truth he has not gation given, 
L | given 


— 
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given any; wherefore he prayed, and 
* the Judge at his Petition concluded the 
8 8 Cauſe, and aſſigned the ſame for Sen- 
tence and Information on the next 
Court-Day. 


A H. 100 PON the Admiſ- 
ſion S.'s Allegation, 

Oc. 2 es 
On which Day S. prayed the Allega- 
tion by him given on the laſt Court- 
Day to be admitted, in the Preſence of 
C. diſenting and praying it to be re- 
jected; whereupon the Judge having 
heard the Advocates on both Sides, ad- 
mitted the ſame as far as by Law he 
could; then the ſaid S. alledged, that 
A. H. was the moſt proper Perſon from 
whom the Truth might be better drawn 
and enquired into, than from the Proc- 
tor appearing for him in this Cauſe, and 
prayed; at whoſe Petition the Judge 
Decree for An. decreed him the {aid A. H. to be cited 
Fwers. = the Execution of a Decree upon 
7. C. Notary Publick, his original 
- aig” A in the Cauſe, or at his Office, 
to appear before him or his Surrogate, 
Sc. in the, Sc. on the Day 
of, Oc. then and there to anſwer by 
Virtue of his corporal Oath to the Po- 
fitions or Articles of the ſaid Allega- 
tion, under Pain of the Law and Con- 


tempt thereof, the ſaid C. diſſenting. 


Allegation ad- 
mitted. 


Acts. 1 47 


H. againſt 0 N which Day &. re- Ditto returned. 
Q .& turned a Decree for 1 

Anſwers, together with a Certificate of 

its having been duly executed, of the 

Truth of which Oath is made; and the 

ſaid A. H. being thrice publickly called, 

C. appeared, and made himſelf a Party 

for him, and alledged that the ſaid 

A. H. his Client reſides at or near 

the City of N. in Parts remote from 

hence, ſo that he cannot attend to give 

in his Anſwers here without great Ex- 

pence; wherefore he prayed a Commiſ. 4 Commiſion 

fion for taking the Anſwers of his ſaid /“ Aue. 

Client to the Poſitions and Articles of a | 

certain Allegation given in and admitted 

in this Cauſe on the Part and Behalf of 

T. H. directed to the Rev. A. B. and 

C. D. Clerks, reſpectively reſiding in or 

near the ſaid City of N. jointly and ſe- 

verally, aſſuming a Notary Publick, in- 

different to the Parties, and the Judge 

at his Petition decreed the ſame, and aſ- 

ſigned the ſaid C. to return the ſame on 

or before the, Oc. 


H. againſt I. Is to return a Com- - 
4 £ 5 (nts wh bb bo ab 
Client's Anſwers. 
On which Day the Judge at the Pe- 
tition of C. (alledging the Commiſſion 
by him taken under Seal to have been 
L 2 duly 
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Returned, 


@ Qualer to 
Anſwers. 


Ats. 


duly executed, but not yet returned) 
decreed the ſaid Commiſſion to be ex. 
pected on the Day of this 
Term, 


H. againſt H. Is to return a Com- 
c G. F CK miſſion, Oc. 

On which Day C. returned the Com. 
miſſion duly executed, with the An- 
ſwers of his Client, and then the Judge 
at his Petition aſſigned S. to prove the 
Contents of his ſaid Allegation by, Sc. 
in the Preſence of S. diſſenting. 


Afir mation of TEEN which Day . 


8 produced C.'s Client 
for his Anſwers, and he then made the 
following Affirmation, (to wit) I AH. 
Party in this Cauſe, do ſolemnly, ſin- 
cerely and truly affirm and declare that 
I am one of the Diffenters from the 
Church of England, commonly called 
Quakers, and that my Anſwers to be 
given in this Cauſe ſhall be the Truth, 
the whole Truth, and nothing bur the 
Truth, without Favour or Affection to 
myſelf or my own Cauſe. A. H. 

The above Affirmation was made the 

Day of, Sc. before me G. I. 
Surrogate, in the Preſence of E. N Re- 
giſter. 


H. 


Ats. 


of Gs Client to the Allogation. by him 
given in and admitted on the Part and 


Behalf of his Client on the Day of 


laſt, to be neither full, clear 
or plain, in the Preſence of C diſſent- 
ing, and alledging the ſame to be full, 
clear and plain; whereupon the Judge 
aſſigned to hear his Pleaſure upon fuller 
Anſwers on the next Court-Day, the 
ſaid C. diſſenting. 
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H. _ H. N which Day S. al- ben fuller 
20 ledged the Ani wers * 


H. againſt H. N which Day S. al- T. lr Aiſiuer, 


1 ledged that he waves waved. 


the fuller Anſwers of C.'s Client. 


H. _ H. 10 N which Day F. up- 

on the Allegation 
by bim 35 in and admitted in this 
Cauſe, on the Behalf of his Client, 
produced as a Witneſs E. S. whom the 
Judge at his Petition admitted and re- 
ceived, and adminiſtred to him the Oath 
uſually taken by a Witneſs, and admo- 
niſhed him to undergo his Examination 
when Notice ſhould be given to him in 
the Preſence of C. difſenting, and ha- 
ving the uſual Time allowed him for 
Interrogatories or any other Time be- 
fore his Examination. 


L 3 H. 


Witneſs pro- 


150 


Commiſſion to 
examine Wit- 


neſſes decreed. 


Ats. 


H. againſt _ O N which Day S. al- 

GC &. ledged that his Cli- 
ent had ſeveral very neceſſary Witneſſes 
to prove the Contents of his Allegation, 
but that they live in Parts remote from 
hence, ſo that they cannot convenient- 
ly attend to undergo their Examina- 
tions here without great Trouble and 
Expence ; wherefore he prayed, and 
the Judge at his Petition decreed a 
Commiſſion to be made out to Parts 
remote, directed to the Rev. A. B. and 
C. D. Clerks, Commiſhoners named by 
and on the Behalf of his Client, and 


alſo to C. D. and E. F. Clerks, alſo 


Commiſſioners named by C. jointly and 
ſeverally to fit in the Pariſh Church of 
N. on the Days of next en- 
ſuing, with Power of Continuation and 
Prorogation of Time and Place, as Oc- 
caſion ſhall require, for the receiving, 
admitting, ſwearing and examining, and 


of taking the Depoſitions in writing of 


all ſuch Witneſſes as ſhall be produced 
on the Allegation heretofore given in and 
admitted in this Cauſe on the Part and 
Behalf of his Client, and of taking the 


Repetition and Recognition of the Sub- 


{criptions of the ſaid Witneſſes ta their 
ſeveral Examinations, they aſſuming to 
themſelves a Notary Publick indifferent 
to the Parties to be their Regiſter ; = 

rac 
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the ſaid Judge aſſigned the ſaid 5. to 
return the ſaid Commiſſion, together 
with all Proceedings had and done there- 
on, on or before the, Sc. in the Pre- 
ſence of C. diſſenting and proteſting, 
yet having the uſual Time, as well to 
annex Interrogatories to the ſaid Com- 
miſſion, as to adminiſter them at the 
Time of the Execution thereof. 


H. againſt 238 Is to return a Com- Commiſſion ro. 
1 miſſion with Exami- ed. 

nations. | 
On which Day . returned a Com- 

miſſion taken out by him in this Cauſe, 

together with the Examinations of the 

Witneſſes taken by Virtue thereof, and 

prayed ; and the Judge at his Petition Publication de- 

decreed the Sayings and Depoſitions of creed. 

the Witneſſes examined by Virtue of 

the ſaid Commiſſion to be publiſhed, 

and Copies thereof to be delivered to 

each Party, in the Preſence of C. diſ- 

ſenting. : 


H. againſt H, N which Day the Reguiftion for 
G.. 5 O Judge at the petri. 2 

tion of S. (alledging that his Client 

had ſeveral neceſſary Witneſſes to prove 

the Contents of his Allegation, but 

that they live in the Dioceſe of N) de- 

creed a Commiſſion or Requiſition by 


L 4 Way 
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Acts. 


Way of mutual Favour, to be directed 
to the Right Rev. c. his Vicar Gene- 
ral or Official Principal, his Surrogate, 
Sc. to ſit in the Conſiſtorial Place of 
the Cathedral Church of D. on the 

Days of next enſuing, 
with full Power of proroguing and con- 


tinuing the ſaid Time and Place as need 


ſnall require, for the producing, re- 
ceiving, admitting, ſwearing, examining 
and repeating all ſuch Witneſſes as 
ſhall be produced on the Allegation by 
him given and admitted on the Behalf 


of his Client in this Cauſe, aſſuming to 


themſelves a Notary Publick indifferent 
to the Parties in this Suit, for the Exe- 
cution of the ſaid Requiſition and Ex- 
amination of the ſaid Witneſſes ſo to 
be produced, ſworn and examined by 
Virtue thereof, and aſſigned the ſaid S. 
to return the ſaid Commiſſion or Re- 
quiſition into the Regiſtry of this Court, 
together with all Proceedings had and 
done thereon, on or before the, c. in 
the Preſence of C. diſſenting and pro- 
teſting, yet having the uſual Time, as 
well to annex Interrogatories to the ſaid 
Commiſſion or Requiſition, as to admi- 


niſter them at the Time of the Execu- | 


tion thereof. a 


H. 


H. againſt 8 Is to return his Re- 


9 4 Requiſition re- 
C. C. quiſitions for Exa- — 
minations. 


On which Day S. brought in the Re- 
quiſition by him formerly taken out in 
this Cauſe, together with the Examina- 
tion of two Witneſſes, in the Preſence 
of C. praying; at whoſe Petition the 
Judge aſſigned the Proctors on both 
Sides to propound all Things which are 16 found all 

g ings. 

neceſſary for them reſpectively to pro- 
pound on the next Court-Day, the ſaid 
C. diſſenting. 


II. againſt H. N which Day &. al- Compulſory de- 
A 3 O ledged that A. B. —— 


and C. D. were, and are very neceſſary 
Witneſſes to prove the Contents of the 
Allegation by him given and admitted 
in this Cauſe, who having been offered 
their neceſſary travelling Charges and 
Expences, have and do ſtill refuſe to 
come and attend to give their Teſtimony 
in this Cauſe, unleſs by Law they are 
compelled thereto; wherefore he pray- 
ed, and the Judge at his Petition de- 
creed the ſaid A. B. and C. D. to be 
cited and compelled to appear per ſonal- 
ly before him, his Surrogate, or, Ec. 
in the, Sc. on the, Sc. then and there 
to take the Oath uſually taken by Wit- 
| | neſſes, 


134 


Ditto Viis et 
Modis. 


* 7» like Man- 


ner are Cita 


tions Viis, &c. 


and Monition 


and Decrees to 
be [et forth. 


Its. 


neſſes, and to teſtify the Truth of what 


they know in this Cauſe, under Pain, 


Sc. 


H. againſt Hoy N which Day the 
CG: Judge, at the Peti- 
tion of S. * alledging that A. B. and 
C. D. were diligently ſought for and in- 
uired after at their reſpective Places 
of Abode, by the Mandatory in this 
Behalf lawfully authorized, with an In- 
tent to have cited them perſonally (if 
they could have been found) to give 
their Teſtimony in this Cauſe, but 
could not there be met with, decreed 
them to be again cited perſonally (if 
they can be fo found), otherwiſe by 
publickly affixing a Decree for ſome 
Time upon the outward Doors of the 
ſeveral Houſes, or laſt uſual Places of 
Abode of the ſaid A. B. and C. D. or 
on the outward Doors of the Pariſh 
Churches of the Pariſhes wherein they 
now do, or lately did dwell, on the 
Sunday or Feſtival Day next and imme- 
diately following the Receipt of the 


ſaid Decree, during the Time of Di- 


vine Service, and by leaving there af- 
fixed a true Copy thereof, and by all 
other lawful Ways, Means and Methods 
whatſoever, whereby the ſaid Decree 


may moſt likely come to the Know- 
ledge 
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ledge of them the ſaid A. B. and C D. 
to appear before him, his Surrogate, 
Sc. [as in the Compulſory Act.] 


WS 


E xcommunic@- | 
tion decreed. | 


H. againſt 1 which Day a pub- 
. lick Proclamation 

being thrice made for A. B. the Party 

cited, and he by no Means appearing, 

but contumaciouſly abſenting himſelf, | 

the Judge at the Petition of &. (accuſing ö 

his Contumacy) pronounced him in 

Contempt, and for ſuch his manifeſt 

Contumacy and Contempt decreed him 

to be openly and publickly denounced 

and declared to be Excommunicate in | 

the Face of the Church, but ordered —_- 

the Excommunication not to be ex- | 

tracted within a Week from this Day. 
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H. againſt 10 N which Day S. ex- Excommunica- 
4 hibited Letters of en brought in. 

Excommunication duly denounced, to- 

gether with a Certificate of the due Pub- 

lication thereof on the Back of the 

ſame, and alledged that A. B. therein 

named was and is by the Authority of 

this Court excommunicated, and as ſuch 

at proper Time and Place duly denoun- 

ced, and that he had ſtood under the 

Sentence of Excommunication for the 

Space of forty Days and upwards after Pe Party te 

the denouncing thereof, and ſtill perſe- & vf. 

veres in the ſame out of an . * 

Dit- | 


156 


Abſolution FM 


creed. 


Afts. 


Diſpoſition, and contemning the Ec- 
cleſiaſtical Juriſdiction ; wherefore he 


prayed, and the Judge at his Petition 


decreeed it ſhould be wrote to the 
King's Majeſty for his Writ for the ta- 
king of his Body. 


H. . 3 which Day ap- 

peared perſonally 
A. H. ns Party principal in this Cauſe, 
and, without revoking his Proctor con- 
ſtituted in this Behalf, alledged that for 
his Contempr in not giving in his perſo- 
nal Anſwers to a certain pretended Li- 
bel admitted in this Cauſe he had been 
excommunicated, and that ſuch Ex- 
communication had been denounced a- 
gainſt him, and that having remained 
under the ſaid Sentence of Excommuni- 
cation for the Space of forty Days, it 


had been ſignified to his Majeſty for a 


Writ for the taking his Body, and thaz 


ſuch Writ had iſſued and a Warrant 
thereupon, and that thereon he is now 
in Cuſtody, but that he is now willing 


to ſubmit to the ſaid Aſſignation, and 


to give in his Anſwers to the ſaid Libel 
[ whereupon C. produced him for his 
Anſwers, and the Judge gave him the 
Oath, and the ſaid A. H. exhibited his 
Anſwers i in Writing, and acknowledged 


his Subſcription thereto], and alledged 
that he had paid the Contumacy Fees 
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. 
A 
„ „ 

* 

* F 
4 
* 
2 
© 
4 
| 


by 
7 
2 

1 4" 
6.3 
X 
1 2 
5 
_— 

dS 
A 

3 
A 
5 

a 
1 
— 2 
5 
> 
. thy 
* 

4 on 
* 
99 
15 
* 


> 4 f N k 0 Poe” , . * TA gb N 98 9 Fs 
"A » rh * n 1 2 . * 7 9 = = I þ \ 
. * * 1 8 2 "4 * n tp Ws *% y V5 2 ” \% * £ 2 22 Os 2 2 8 N . G 
k * # 4 ” 4 EC * A Fe. f 4 7 92 * 55 T — 4 * 8 2 * 4 - 

3 i F f N „ - — A — > > ” k 

— q N — * p - 
onde FO . 18 +4 8 "VO 5 
As ui APP * : 


Aﬀs, 


incurred by his aforeſaid Contempt, 
and therefore he prayed to be abſolved ; 
whereupon the Judge gave him the 
Oath, that he would be obedient to his 
Majeſty's Eccleſiaſtical Laws, and the 
lawful Commands of his Ordinary for 
the future, and that he would not wil- 
fully incur Sentence of Excommunica- 
tion again, and then decreed him the 
ſaid A. H. to be abſolved and freed 
from the Sentence of Excommunica- 
tion denounced againſt him, and an 
Abſolution to paſs the Seal accordingly, 
in the Preſence of the ſaid C. not op- 
poſing the ſame. 


H. againſt H. OR Information and 
G JF 


Sentence at the Pe- 
tition of F. 
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On which Day 5 porrected a defini- Sentence Por- 
tive Sentence in Writing, which he &y ore. 


prayed to be read, promulged and gi- 
ven, and Right and Juſtice to be done 
and adminiſtred to him and his Party in 
the Premiſſes, in the Preſence of C. 
diſſenting, and praying Right and Ju- 
ſtice to be adminiſtred to his Client; 
whereupon the Judge having heard the 
Advocates and Proctors on both Sides, 


read, promulged and gave the Sentence gene red. 


by S. porrected, thereby pronouncing, 
decreeing, declaring and doing in all 
Things as in the ſame is contained ; 

then 
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Bill of Cofts 
Porrected, 


— taxed. 


Atonition for 
Payment. 


Oath made of 


the Bill, 


Party difmif/ 
fed from fur- 
ther Proceed- 


ings. 


Acts. 
then &. porrected a Bill of Expences 


made or to be made. on the Behalf of 


his Client in this Cauſe, which he 
prayed to be taxed; and the Judge at 
his Petition taxed the ſame at the Sum 
of of lawful Money of Great 
Britain, beſides the Sum of 14.5. 104. 
for the Expences of a Monition for the 


Payment thereof, extending in the 


whole to the Sum of Then S. 
made Oath that bis Client hath, and 
muſt neceſſarily expend the Sum taxed, 
and prayed; and the Judge at his fur- 
ther Petition decreed C.'s Client to be 
moniſhed to pay or cauſe to be paid to 
5.*s Client, or her Proctor, the ſaid Sum 
taxed, beſides the Expence of the Mo- 
nition, extending as aforeſaid, within 
ten Days after the ſaid Monition ſhall 
have been duly executed, but ordered 
that the ſaid Monition ſhould not go 
under Seal within ten Days from this 
Time, there being then and there pre- 
ſent with me the Regiſter aforeſaid, the 
Worſhipful G. P. and F. A. reſpective- 
ly, Doctors of Law, Advocates of this 
Court, and alſo E. G. and B. R. Nota- 


ries Publick, Proctors of the ſaid Court, 


as Witneſſes. 


H. 7 H. N which Day the 
0 Judge (having heard 


PA. fk and — Hon, on both Sides) 
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did, by his final Interlocutory Decree, | 
having the Force of a definitive Sen- 

tence, in Writing, diſmiſs S.'s Client 

from all further judicial Obſervation in 

this Behalf, and 1 's Client 

in Coſts; and the ſaid F. porrected a „ 

Bill of Expences, which he prayed to — 432 
be taxed, but the Judge reſerved the 22 ien re- 
Taxation thereof to the next Court- Vr ved. 
Day. 


H. againſt Fe Sentence at S.'s 
C. . Petition. 

On which Day the Proctors on both Sentences por- 
Sides porrected Sentences in Writing, en both 
which they reſpectively prayed to be 8%. 
read, promulged and given, and Right 
and Juſtice to be effectually done and 
adminiſtred to them and their Parties 
reſpectively in the Premiſſes; where- 
upon the Judge having heard the Ad- 
vocates and Proctors on both Sides, and 
having maturely conſidered this Buſi- 
neſs, read, promulged and gave the Sen- — i. 
tence porrected by S. thereby pronoun- 
cing, declaring, decreeing and doing in 
all Things as in the ſaid Sentence is con- 
tained, the ſaid C. praying Sentence as 
before, proteſting of a Grievance done Protefation cf 
to his Client, and of appealing in due © u A 
Time and Place, there being then and ;,, x es 
there preſent, E9c. as Witneſſes ; upon all 


N which Premiſſes the ſaid 5. requeſted . 
8 the 


160 Aﬀs, 


Regifter to the ſaid Regiſter to make him one or more 
. — = In- publick Inſtrument or Inſtruments, and 
; to ſubſcribe and deliver the ſame to 


him. 


Acts in a Cauſe of Ap- 
peal. 


ln Buſineſs of Appeal! On which 
ing the Inbibi- and Complaint of | Day C. exhi- 
bited asProc- 


lion, Citation Nullity promoted and 
. brought by C. 4. of C. tor for the 4 
in the Dioceſe of B. and | ſaid C. A. and 4 
Province of C the Party | made himſelf 
Appellant and Complain- Party for 
ant on the one Part, and him, and al- 
AM. F. of the Pariſh, Dio- | ledged that 
ceſe, and Province afore- | the Worſhip- 
ſaid, the Party Appellate | ful T. K. 
and complained of on the | LL. D. vi- 
other Part. car General 
25 J and Official 
Principal of the Right 
Rev. Father i in God T. by Divine Per- 
miſſion, Lord Biſhop of B. or his pre- 
tended Surrogate, unduly and unjuſtly 
proceeding in a certain pretended Cauſe 
Deferibe it as of —— which lately depended in Judg- 
- the original ment before him or his pretended Sur- p 
"_ rogate, between M. S. the pretended p 
| | 4 Party, 


Afﬀs. 161 | | | 


Party, Agent and Complainant on the | 
one Part, and his Client the ſaid G. A. ö 
the Party accuſed and complained of 
on the other Part, did as well by Vir- | 
tue of his own pretended Office, as at | 
the unjuſt Solicitation, Inſtigation, Pro- 
curement and Petition of the ſaid M. F. 
© by his Interlocutory Decree, having 
3 the Force of a definitive Sentence in 
| Writing, decree —— to (DE VErY prove roctcs the 
great Detriment and Prejudice of the Grievazce. 
ſaid G. A. and that it had been inſtant- 
ly on the Part and Behalf of the ſaid | 
6. A. in due Form of Law from all | 
and ſingular the Grievances aforeſaid, | 
i and from all and ſingular other the 
Grievances, Nullities, Iniquities, In- 
© juſtices, Injuries and Errors in the Pro- 

I n of the ſaid pretended Judge 

or his pretended Surrogate, rightly and 

| duly appealed to the Arches Court of 

. and to the Official Principal thereof; 

; erstere the ſaid C. prayed, and the 

| — aforeſaid at his Petition de- 
creed the ſaid Worſhipful T. R. LL. D. 3 
t the Judge aforeſaid, is Surrogate or 75e Labibilion. 
K 182 s Regiſter and Actuary, the 

. © ſaid MS. in ſpecial, and all others in 

y 3 (who by Law in this Behalf 

e Þ ought to be inhibited) to be inhibited, 

| that neither they, any or either of them, 
pending this Cauſe of Appeal and Com- 

d plaint, do attempt or cauſe to be at- 
Ys 4 | M tempted 
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Citation. 


Alonition for 
the Proceed- 


2228, 


Ads. 


tempted or done any Thing to the Pre- 
judice of the ſaid G. A. whereby he 
may be impeded in the Proſecution of 
ſuch Appeal; and alſo decreed the ſaid 
M. F. to be cited to appear before the 
Official Principal aforeſaid, his Surro- 
gate, or ſome other competent Judge 
in this Behalf, in the Common Hall of 
Doctors Commons, London, and Place of 
Judicature there, on the ſixth Day af- 
ter his being ſerved with a Citation to 


that Effect, if it be a Court- Day, k 


otherwife on the Court- Day from 
thence next following, at the uſual 
Hours for hearing Cauſes and doing of 
Juſtice there, then and there to anſwer 
to the ſaid G. A. in his ſaid Cauſe of 


Appeal and Complaint ; and further to 3 


do and receive as to Law and Juſtice 
ſhall appertain; and at the further Pe- 
tition of the ſaid C. decree the ſaid 
Worſhipful T. R. LL. D. his Surrogate 
or Surrogate's Regiſter or Actuary in 
ſpecial, and all others in general with 
whom any of the Proceedings touching 
or concerning the faid Cauſe, may or 
do remain to be moniſhed, to tranſ- 
mit the ſame in a due and authentick 
Form into the Regiſtry of the ſaid 
Arches Court on or before the 

Day of next enſuing, under 
Pain of the Law and Contempt thereof. 


$ -:. A. 
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3 4 10 which Day C. re- zige, und 
5 turned the original Monition re- 
E tatibinion and Monition by him taken 7#rze4. 
under Seal in this Behalf, with proper 
© Certificates of their having been duly ex- 
© ecuted ; then publick Proclamation be- 
ing thrice made for the Parties cited 
and admoniſhed, and they nor either 
of them appearing, Cc. [as in the Act 
in the firſt Inſtance] S. appeared, ex- 
bhibited his Proxy, and made himſelf a 
© Party for them and prayed a Libel, &c. 
las in the firſt Inſtance}. | 


A. F 5. 10 N * Day C. ex- Appeal enbibl. 
3 hibired an Appeal ze. 
in Writing, and alledged the ſame to 
have been rightly and duly made and 

© interpoſed in due Time and Place, and 
to have been ſubſcribed by an honeſt 
and lawful Notary Publick, and by 
Witneſſes of good Faith and Credit; 
and that GE. A. and M. F. mentioned in 
the ſaid Appeal, and G. 4. and M.S. 
Parties in this Cauſe were and are 
the ſame Perſons, and not divers, and 
- prayed an Anſwer to be given imme— 
diately thereto by S. to which he diſ- 

© ſented, but confeſſed the ſaid Subſcrip- 
tion and Identity to be true. 
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Aſonition fer 


Things omitted 


Acts. 


A. againſt F.) N which Day C. al- 
GS. ledged that a 


enſranſmifion. had iſſued under the Seal of the Judge 


NMonition for 
an orig inal 


I 1. 


from whom this Cauſe is appealed, and 
that notwithſtanding the Premiſſes the 
{aid was totally omitted in the Pro- 


ceedings of the ſaid Judge, tranſmitted 
to the Regiſtry of this Court; wherefore 


he prayed, and the Judge at his Pe- 
rition decreed the Judge from whom 
this Cauſe is appealed, his Surrogate, 
Regiſter or Actuary in ſpecial, and all 
others in general, in whoſe Power, 
Cuſtody or Poſſeſſion the ſaid original 

may or doth remain, to be mo- 
niſhed to tranſmir the ſame, or cauſe 
it to be tranſmitted to him, his Surro- 
gate, or, ©. in the Ec. on or before, 
Ec. under Pain, Ec. 


A. againſt S.? N which Day S. al- 
1 ledged that the ori- 
ginal laſt Will and Teſtament of A. B. 
the Teſtator in this Cauſe deceaſed, ex- 
bibited and pleaded on his Client's Be- 
half in the firſt Inſtance of this Cauſe, F 
doth-now remain in the Regiſtry of the 
Confiſtory Court of H. wherefore he 
prayed, and the Judge at his Petition 
decreed the Worſhiptul E. V. LL. D. 
Vicar General, c. the pretended Judge 
from whom this Cauſe is appealed, 10 5 
3 is 


ö 


Ads. 


his Surrogate, Regiſter or Actuary in 
ſpecial, and all others, Sc. in whoſe 
Power, Cuſtody or Poſſeſſion the ſaid 
original Will is or doth remain, to be 
cited and moniſhed, that they or one 
of them do on or before the, Cc. next 
enſuing, tranſmit or, Ec. [as before]. 


A. againſt £7 N which Day H. ex- Monition for 


1 bibited as Proctor 
for B. R. Notary Publick, Principal 
Regiſter of the Arches Court of C 
from whence this Cauſe is appealed, 
and made himſelf a Party for him, and 
alledged that the Expences of tranſm t- 
ting the Proceſs brought in, in the ſaid 
Cauſe, and remaining in the Regiſtry 
of this Court, amount to and are taxed 
at the Sum of and that the 
Sum of was paid by P. P. the 
Officer of the ſaid Court to the ſaid 
B. R. in Part or on Account of the Ex- 
pences of the ſaid Tranſmiſſion, and 
that the Sum of remains due to 
the ſaid B. R. for the Expences of tranſ- 


mitting the ſaid Proceſs, and that the 


ſaid G. A. refuſes to pay, or at leaſt has 
deferred paying to the ſaid B. R. the 
{\1id Sum of wherefore the ſaid 
H. prayed, and the Judge at his Peti- 
tion decreed the ſaid G. A. to be mo- 
niſhed to pay or cauſe to be paid effec- 


tually to the ſaid B. R. the ſaid Sum 
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Ats, 
of and alſo the Sum of 
for the Expences of a Monition to be 
extracted in this Behalf, and for the 
Execution thereof, amounting in the 
whole to the Sum 'of of lawful 


Money of Great Britain, within ten 
Days after the ſaid Monition has been 


. ferved upon him, under Pain of the 


greater Sentence of Excommunication, 
and decreed the ſaid G. A. (in Caſe he 
does not pay the ſaid Sum before taxed 
in Manner and Form aforeſaid) to be 
openly and publickly denounced excom- 
municate in the Face of the Church. 


Admiſim into A. againſt S.? 'S which Day C. al- 


ſecond Hear. 


Appeal pro- 
#aunced for, 


G S $ ledged that it is a 
Year ſince the Appeal was interpoſed 


'on the Behalf of his Client in this 


Cauſe, and prayed, and the Judge at his 
Petition admitted him into a ſecond Year. 


A. . r ras. © which Day the 
Judge (having heard 

4 and Proctors on both Sides) 
did by his final Interlocutory Decree 
pronouce for his Juriſdiction, and for 
the Validity of the Appeal and Com- 
plaint made and interpoſed in this Be- 
half, and that the ſame were for juſt 
and lawful Cauſes made and interpotecd, 
and that the Judge from whom this 
Cauſe was appealed had proceeded ww 
an 


Acts. 167 


and unjuſtly, and reſerved the Sentence 
by him read, Oc. 


A. againſt 1 EY which Day S. exhi- Appeal re- 
8 bited a ſpecial Proxy "<4 

under the Hand and Seal of M. S. his 

Client, the Party Appellant in this 

Cauſe, whereby ſhe renounced her Ap- 

peal ; then R. prayed, and the Judge at 

his Petition did by his final Interlocu- 


tory Decree, having the Force of a de- 


finitive Sentence in Writing, decree | 
this Cauſe to be remitted, with all its * Fon? 
Incidents, Emergents, Dependants, and x 
Things adjoined and connected thereto, 

to the Judge, from whom the ſame in 
this Behalf was appealed, and to his 


Examination. 


Other Acts occurring in 
a Caule. 


H. againſt H.? N which Day B. Money decreed 
TS. porrected a Bill of 9» Account. 

Expences, which he prayed to be taxed, 

and the Judge decreed 20 l. on Account 

of Expences of this Suit, to be paid by 

the ſaid $S.'s Client to the ſaid B. or his 

Client, in the Preſence of S. diſſenting, 

but undertaking to pay the ſame within 

a Week, Ec. 


M 4 : H. 


„ — —— MT „ 


168 | Aﬀs. 


AZ in a De- H. againſt H. N which Day R. 
1 1 pray ed that C. might 
Nn * be obliged to anſwer to the Libel by him 
Ilses the Li. given, Sc. whereupon the ſaid C. by 
bel, and is in- an{wering conteſted Suit thereto af, 
Joined Penance. firmatively, which Anſwer the ſaid R. 

accepted, and prayed that C/s Client 


might be injoined a ſalutary and uſual 


Penance, and be condemned in Coſts 


and Right, Ec. and the Judge at his 
Petition injoined M. H. C.'s Client, a 
ſalutary Penance, to be performed in 
the Veſtry of the Pariſh Church of S. 
on Sunday the, Cc. in the Forenoon 
of the ſame Day, immediately after 
Divine Service and Sermon ended, and 
aſſigned the ſaid C to extract a Sche- 
dule of the ſaid Penance our of the 
Regiſtry of this Court, and to certify 


the due Performance thereof on the 


next Court-Day, (to wit) Ec. and alſo 
condemned C.'s Client in Coſts of Suit, 
according to the Style of the Court 
which he taxed at, c. and further or- 


dered the ſaid Coſts to be paid before 


the ſaid Schedule be extracted. 


2 pz Buſineſs of exhibit-) Which Day 
Requeſt, and ing Letters requiſi- G. exhibited 


grenting a De- torial under the Seal of | his Proxy for 
cree for An- the Lord Biſhop of L. in | the ſaid C. D. 
2 a certain Cauſe depend- and made 

: ing him- 
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ing in the Conſiſtory | himſelf Par- 
Court of L. between | ty for him, 
A. B. of the one Part, | and alledged 
and C. D. of the other | that there is a 
Part. 3 certainCauſe 

nov depending before 
the Worſhipful, Ec. promoted by the 
ſaid A. B. againſt the ſaid C. D. and 
that by Reaſon the ſaid A. B. is now 
reſiding within the Dioceſe of L. the 
ſaid Worſhipful, c. had decreed Let- 
ters requiſitorial, directed to the Right 
Rev. Sc. and his Vicar General, Sur- 
rogate, or, Ec. thereby requeſting them 
to cite or cauſe to be cited the ſaid A. B. 
to appear before the ſaid, Sc. his Sur- 
rogate, c. in the Conſiſtory Court of 
L. and Place of Judicature there, be- 
tween the Hours of, Sc. then and there 
to anſwer by Virtue of his corporal 
Oath to the Poſitions and Articles of 
an Allegation given in, Ec. on the Part, 
Sc. of the ſaid C. D. as in and by the 
ſaid Letters requiſitorial, which the 
ſaid G. then exhibited, doth appear; 
wherefore he prayed, and the Surro- 
gate at his Petition did accept of the 
Execution of the ſaid Letters requiſi- 
torial, and thereupon decreed the ſaid 
A. B. to be cited to appear on the Day, 
Time and Place, and to the Effect in 
the ſaid Letters requiſitorial mentioned. 


H. 


169 


- 
2 1 


170 


AE on grant- 
ing Adminiftra- 


tian pending 
Sat in Caſe of 


bona peritura. 


Ats. 


H. againſt H. N which Day G. al. 

G. H. F O ledged 1 B. 
late of, Sc. the Party in this Cauſe de- 
ceaſed, died poſſeſſed of a great Perſo- 
nal Eſtate, and that ſome Part thereof 
conſiſted in Wines, which will daily 


leſſen in Value by their Waſting and 


Leakage; and that ſeveral Debts which 
are owing to the ſaid E. B. are account- 
ed dubious and in great Danger of be. 
ing loſt, unleſs ſome proper Perſon be 
not ſpeedily appointed by the Authority 
of this Court to receive the ſame ; and 
in order to verify what the ſaid G. fo 
alledged, he the faid G. exhibited two 
Affidavits, which the Judge at his Peti- 
tion admitted, and then the ſaid G. 
prayed Letters of Adminiſtration of 
the Goods, Oc. of the ſaid E. B. (du- 
ring this Suit only) to be granted to 
E. F. and offered to give any Security 
to the Court for his due Adminiſtration 
therein; thereupon the Judge decreed 
the ſame (pending this Suit only) to be 
committed to G. B. of, Cc. Vintner, 
in Caſe H. does not object to the ſaid 
G. B. as not being a proper Perſon to 
have the ſaid Adminiſtration by 
Day next, he the ſaid G. B. giving ſuf- 
ficient Security to the Court in the Sum 
of, Sc. for his due Adminiſtration there- 
of. 9 
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C. againſt a \ LL Parties are to 4 on exbibir. 
exhibit Affidavits of 57 7 * -5þ 
Dt of a (i- 


ent's Debt. 


8 
their Client's Debts. 

On which Day T. exhibited an Affi- 
davit of his Client's Debt in the Pre- 
ſence of B. who exhibited alſo an Affi- 
davit of his Client's Debt, and made 
himſelf a Party for him and prayed, 
and the Judge at his Petition decreed 
a Commiſhon of Appraiſement to iſſue 


under Seal directed to A. B. and D. D. Commiſſion of 
Commithoners named by T. and to C. D. Atpraiſement 
and E. F. Commiſſioners named by B. to % Honition 


ſit on the Days of to inſpect, 
appraiſe and take an Inventory of all 
and ſingular the Goods, Chattels, Cre- 
dits, Books and Paper Writings that are 
Part of, or any Way relate to the Per- 
ſonal Eſtate of the ſaid Deceaſed, with 
a Power to adjourn and prorogue the 
Execution of the ſaid Commiſſion from 
Time to Time, and from Place to Place, 
if needful : And at the further Petition 
of T. the Judge decreed the ſaid A. C. 
in ſpecial, and all others in general to 
be moniſhed to ſhew to the {aid Com- 
miſſioners, or to any two or more of 
them, all ſuch Goods, Chattels, Cre- 
dits, Books, Papers or Writings that 
are Part of, or any Way relate to the 
Perſonal Eſtite of the ſaid Deceaſed, 
under Pain of the Law, c. the ſaid 
B. diflenting and praying, at whoſe Pe- 

| tition 
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=. A Table of Fees. 


tition the Judge aſſigned the ſaid . to 
extract the ſaid Commiſſion within a 
Adminiftration Week, which if not done, the Judge 
decreed on git decreed the Adminiſtration to be grant- 
wing ei, ed to B.'s Client upon his exhibiting an 
tory and No- I | 2 
tice of the Se. Inventory upon Oath, and giving Se- 
carity. curity and Notice thereof to 7. and in 
Caſe T. does extract his Commiſſion, the 
Judge at B.'s Petition aſſigned him to 
return the ſame on the Day of 
next. 


CHAP. IL 


A Table of the Fees allowed 
to be taken by the Practitio- 
ners in Doctors Commons, 
as ſettled by a fur) the 
19th of November 1734. 


Regiſters Fees. O the Regiſter for the) J. s. d. 
285 T Copy kof Anſwers > o 4 6 
(if one Sheet) 
For every other mT f 
(Stamps included) 
For the Copy of a Sentence, 
8 o 7 8 


S - 0 


or Interlocutory Decree 


and Stamp 1 
or 
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3.8 | 


For the Copy of any com- 

mon 1 3 : Be #9 

Attending with Records at 
another Court the firſt 
Day 

For every other Attendance © 10 

Poundage of Money Oe. 3 


— 
0 
O 


Upon every other 1 
A Decree for Anſwers 
upon a Proctor 7 ws 
© For every Sentence or In- 
3 teriocutory 5 
Reporting Securities 1 1 
For every Witneſs ſworn "I 4 $ 
Court 4 
For citing a Peer more Ts 
cerum 
For the Copy of a Will (fif- To Regiſters. 
teen Lines and fix Words > © © 10 
in a Sheet) _ 
For the Copy of an Sm 
ſtration, Bond and Stamps 


into Court per Pound y (| 
| For a Bond in a Cauſe of | 
i Legacy and Stamps 5 . } 
© For two Receipts regiſtring o 3 4 
Regiſter's Attendances S..$- 6 j 
1 For the Service of a Proceſs Apparitors. 14 
y within the Bills of Mor- © 2 | 
I tality 
Serving a Compulfory upon | 
A 5 7: 8 | 
3 the firſt Witneſs 1 | 


174 A Table of Fees; 


To the Clerk looking it up o 
The whole Fees for a Facul- 

ty to remove a Corpſe 5 
Ditto for building a Vault 
For a Sequeſtration under 

Seal and Stamps F 
Relaxing the ſame 
To the Officer (if in London 

2 5. d.) in the Country * 

To the Regiſter. Drawing an ine nd 


Proctor and 
Regifter. 


Mandate, Certificate and 
Lerters Teſtimonial 
If Caution is given _ 
extraordinary for it 
Stamp 
For Inſtitution to any Pre- 
bend of Canterbury 5 
Every Collation is 
Every Lecturer and * 
Licence 8 
Pariſh Clerk's Licence 1 
| Sexton's ditto 2 
Prefor aud Whole Fees for an Admini- 
Regifer. ſtration (under 20 l.) of 
a Sailor in the King's Ser- 
vice 
Probate of a Will ditto 67 6 
For an Adminiſtration and 
51. in other Caſes 
I oran Adminiſtration under 
20 J in other Caſes F | 
Ditto under 40 J. x 18 © 


8 + 00 0 
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| „ 8. 
Foran Adminiſtration above 
40 1. 5 2 3 06 


A Commiſſion for an Admi— 
niſtration, Inſtructions 1 10 o | pl 
and Return | 

For a Probate (under 20 * : 


the Will ſhort * 
Ditto above 20]. I 14 
A Commiſſion for a Will, 3 
Duty, Oc. W . N ws 
For an Exemplification of a? 
win © 5 af a. 
Exemplifying "He 
Engroſſing E 
to Length 
- | ren 8 


In a Will without Witneſs, | 
where the Hand-writing | 
is to be proved by two o 7 8 = | 
Witneſſes, the Affidavit | | 

Y and Stamp is | 

3 Oaths 0:4 4 

Whole Fees of a Guardian-Y 

ſhip (if you have a Copy 2 

atteſted by the Regiſter) C . 


are 
If not, you deduct 75. 8. T. 
remains a 5 l 
Expences of having an ori- 
ginal Will attended with 
at Aſſizes \ 
Searching and looking ws 
the Original LED. 


Re- 
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Attending on delivering — 


A Table of fees. 


Record Keeper's Fee 

Affidavit and Stamps 

Oath and Record Keeper's 
Attendance 

Copy of the Will to lie in 
the Room of the Original, 
and Stamps (according to 
the Length) 

Collating by Notaries 0 

Receipts SL 

Record Keeper's Fee attend- 

ing at Aſhzes per Day : 


9 8 


+ 218 9 


the Original 8 
Regiſter's Fees on Delivery 1 
For a Proxy to appear for 

Plaintiff or Defendant X ® 
Drawing a Declaration in- 

ſtead of an Inventory- - 
Oath and Attendance 
A Marriage Licence £4 
For a Sequeſtration or Re-) 

nunciation of Adminiſtra-> © 6 

tion 
For the firſt Term-Fee 11 

Cauſes 
For every other Term-Fee 
Every judicial Attendance 
Extrajudicial ditto 
For every Act ſped in ne 
in Term, you charge 
Out of Court 
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The Pꝛincipal Matters. 


Abatement. 


P OST vel ante Litis Conteftationent. 


Page 
2. After the Death of the Party ws 
whom Sentence has been read. 35 


3. In Cauſes of Defamation. ibid. 
Ablolution. 


When it ſhall be. 36 
. Accounts. 
. - Adminiſtrations before whom 


2. Of Suite and Caofes? in Account. 38 


count mult do. | ibid, 
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Table of the Principal Matters; 


4. Proof in Accounts. Page 38 
Actions. 

1. Againſt whom they lie. 40 

2. For what. | 41 


3. Who can't bring an Action. 42 
4. For and againſt Executors and Ad- 
miniſtrators. 45 


Aﬀs and Owers ok Court. 143 to 172 


Adminiſtration and Adminiſtratozs. 
1. Adminiſtrators before whom they 


muſt Account. 37 
2. Admininiſtration to whom granted. 
42, 44, 46 

3. Of revoking it. | 43 
4. Where void. +4 
5, On Condition. ibid. 
6. For a particular Time or Purpoſe. 7b. 
7, When it ſhall paſs. ibid. 
8. Oath and Bond on granting it. 44, 45 
9. De bonis non, c. 45 
10. Cum teſtamento annexo. i bid. 

Admiralty Court. 

1. When it ſits. 14 
2. Where held. 15 
3. Judge and Officers. 14 15 
Admiſſions. 5 


Adultery, 
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A Table of the Principal Matters. 


avultery, 

1. Cauſe of Divorce, Page 48 
2, How proved, ibid. 
Advocates, 

1. Their Admiſſion, 5 
2. Liſt of them. 9 
Age. 

1. Proper to do ſeveral Things. 49 
2. Of Money bequeathed. ibid. 
Alimony. 

1. What. 50 
2. Proceedings for it. ibid. 
3. Where allowed. SI 
Allegations, 

1. Who to be ſigned by. 52 
2. What to do in Caſe a Judge refales 

to admit them. 52, 53 

3. Of preventing a Cauſe being aſſigned 
ad concludend "= al 

Anſwers. 

1. When to be prayed, Sc. 53 
2. Sufficient or inſufficient, and what to 
pay zbid. 

3. Of Party Principal and other Perſons, 
54 

4. Terms to be uſed, ibid. 
5. Full or not. 55, 56 


N 2 $ 6. Where 


A Table of the Principal Marters. 
6. Where upon Oath or not. Page 57 


Apparitoꝛs. 
1. Attendance and Duty. 4 
2. Not to be Promoters. 58 
3. Of removing them. ibid. 
Appeals. 

1. To the Court of Delegates, in what 
Caſes and how obtained. 21 
2. From whence and for what. 59 


3. In what Time to be made. 58, 59 
4. Againſt whom. | 59 
5. What an Appellant muſt do. 7bid. 
6. How an Appeal muſt be made. ibid. 
7. What to be done if an Appellant 
fails by Deſertion, &c. 60 
8. When Appeals to be determined, 
and of the Appellate's confeſſing a 
Gravamen, Ec. 61 
9. What he may do if the Appellant 
fails to cite him after Inhibition. 7b. 
10. When, the Appellant muſt give a 
Libel. BY 62 
11. When muſt be exhibited. ibid. 
12. Of Coſt where two Appeal. 63 
13. Caſes concerning Appeals. ibid. 


| Appearance. 
1. When on a Citation. 64 
2. Of Diſmiſſion on Appearance. 65 
3. On being cited into the Prerogative 
Office. | ibid. 
4. Of 


4. Of an Accountant. Page 65 
5. Of a Proctor. ibid. 


Archdeacon of Middleſex's Court. 
1. Where held. 25 
2. Officers thereof, Ec. ibid. 


. _ Arches Court. 
1. Why ſo called, its Origin and Anti- 


quity. | 3 
2, Judge and Officers of it. 4 
Articles, 
Of exhibiting them. 66 
Aſſets, 
What and why ſo called. 66, 67 
Bona Notabilia. 
What is and what is not Bona Notabilia. 
| 16 
Cauſes Eccleſiaſtical. 

1. How to proceed therein. 29 
2. Summary and Plenary Cauſes what. 

| ibid. 

1. What and Form of it. 68 
2. Adminiſtration granted pending a 
Y Caveat, whether void. 69 


3. The Validity of it. 


A Table of the Principal Matters. 


A Table of the Principal Matters. 


Certificates. 


1. Of Citation or other Proceſs. Page 69 
2, Of Execution of a Commiſſion. »o 


Charitable Uſes. 
Of Money given to a Pariſh. 72 
Churches, | 
1. Reparation of them. | I 
2. Reſorting to them. 3 


Church wardens. 
x. When and how choſen. 71 
2. Who are excuſed from ſerving. 73 


3. Suits by them. 74 
Citations. 

1. Inhibitory, Intimatory, General and 

Special. | "5 

2. Nis & Modis. 76 

3. To whom directed. ibid. 


4. Requiſitions how directed. ibid. 
5. Monitions, ſub pæna how. ibid. 


6. Prerogative Citations. ibid. 
+». Peers how cited. | ibid. 
8. Company how, 77 
9. Againſt a Dean and Chapter, Maſt 
and Fellows of a College. ibid. 
10. Mayor, c. of a Town. ibid. 
11. A Ferſon beyond Sea. ibid. 
12. Citation with Intimation for ta- 
- Culries, Sc. how directed. ibid. 
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A Table of the Principal Matters. 


13. Citation out of the Dioceſe. Page 77 
14. In a Cauſe of Contract. 78 


Codicits, 
1. What. 59 
2. Of Witneſſes to them. 59, 80 


Commiſſions. 


1. Of Review how obtained. 21 
2, What and how obtained, 80 
3. Commiſſion ſub mutua. 5 BE 
4. of Appraiſement. 82, 83 


Compulſozies. 
Of praying them. 83 


Concluſion. 
Of praying it. 


Conſiſtoꝛy Court, 


Officers of it, E5c. 83 


Contempt, 
Articles thereof. 84. 


Contracts of Marriage. 
1. Where the Solemnization of it may 


be compelled. 85 
2. What a Proof of Contract. 85, 86 


Coſts. 


1. Of taxing them. By 
2. Who exempt from them, zbid. 
N 4 3. Wha 


A Table of the Principal Matters. 


3. Who ſhall have Coſts, Page 8 
4- Who ſhall be condemned in them. 88 


Court, see Arches, Admiralty, &c. 
Criminal Cauſes, 


1. Eccleſiaſtical Crimes, to whom the 
- Correction and Puniſhment belong. 


"41 | 88 
2. Method of Proceeding therein. rid. 
3. Of preſenting Crimes, 89 
1. Eſſential Parts thereof. i hid. 
2. Of pleading it. ibid. 
3. Where a Prohibition lies. ibid. 
4 Cuſtom of Landon as to Inteſtates 
Eſtates. ++ 
5. Cuſtom of Tork. | gh 
6. of Worceſter. | 92 
Dean and Chapter of St. Paul's. 
1. Where held. 24 
2. Officers thereof. e 
Dean and Chapter of Weſtminſter. 
1. Where held. 25 


2. Officers thereof. ibid. 


Diekamation. 


1. Incidents thereto, 

2. Cauſes thereof when to be brought. 

AN "I ibid. 
3. What 


'A Table of the Principal Matters. 


3, What to be alledged. Page 94. 
4. What Words are defamatory. 95 
5. Who may be ſued for defaming. 15. 


Dilapidations. 


1. What, and who ſuable for them. 


96, 97. 
2. A View to be made before Suit. 97 


3. Excuſes from Condemnation in Di- 


lapidations. | ibid. 
Delegates Court. 

J. Why ſo called. 20 

2. Its Judges and Officers. ibid. 

3. Where held. ibid. 
| _ Diſtribution, 

Of Inteſtate's Eſtates. 90, 98 

Divine Service. 


4 Rector, Ec. may be ſued in a Cauſe of 
” Subſtraction of Divine Service. 42 


Divoꝛce. 
1. What Proof is ſufficient. 101 
2. Sorts of Divorce. ibid. 
3. Conſequences thereof. ibid. 
Ooito2s Commons. | 

1. The Courts held there. 22 
2. Perſons reſiding and dining in Com- 

mons there. ibid. 


3. The Library there, 


23 
Cccle- 


A Tabk of the Principal Matters, 


Ccclefiaſtical Courts. 
Of thoſe not at Doctors Commons. Page 


| 26 
Evidence, 
Proof of it in Words or Writing. 102, 
103 
Excommunication. 


% Two Sorts, Major and Minor. 1c3 
. Inconveniences an Excommunicate 


"" under. 104 
| Executoꝛs. 
Payments Debts, Oc. of the Teſtator. 
105 
_ Fees, 
A Table thereof. 172 
Funeral Expences. 37 
Guardians, 
* What, and of their Admiſſions. 
105 
2. Of Suits by them. 1 
Jafitation, ibid, 
Jmpoſto2s, 
Who are ſuch. 11, 12 
Interrogatoꝛies. 


3, Of examining Witneſles thereon. 107 
2, Of 
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A Table of the Princi pal Matters. 


2. Of preparing Interrogatories Page 


107 
3. Of Long and Mutriples Interroga- 
tories. vn ibid. 


Inventozies. 


1. By Executors or Adminiſtrators. 108 
2. What are to be put into them. bid. 


Inhibition. 
Of granting it. 109 
Judge Eccleſiaſtical. 
| Judg e of the Arches. 4 
2. . Unskilful. 109 
3. — Partial, ibid. 
Legacies. | 
1. Of paying them. 2.820 
2. Of Cauſes and Suits relating to them. 
| 110 111 
Libel, 
1. What, and of delivering a falſe Co- 
py thereof. 112 
2. Of denying a Copy. i bid. 
3. Of ſigning and ingroſſing them. ibid. 
Licences. 
x, For Marriages upon what Conditions 
granted. 2 


2. Arch- 


* ; 
Table of the Principal Matteys. 


2, Archbiſhop cannot licence a Mar- 
your within the Degrees prohibited. 


Page 1 13 
London, 

Cuſtoms thereof, 90 

Marriages. See Contraits. 
1. Rights of Matrimony. 1 
2. What requiſite to compleat Mar- 
riages. 114 
3. Degrees prohibited. ibid. 
4. Whether Bedding eſſential to a Mar- 
riage. 115 

Nuncupative Wills. 
1. What requiſite to make them good. 
115 
2. Caſes relating to one, with a Doctors 
Opinion. 116 
Oath, 
1. What and where required. 118 
2. On proving a Will. | 121 
3. A Peer if a Witneſs muſt be ſworn, 
119 
Ozders of Court. 
Acts and Orders of Court full extended. 
3 143, Oc. 
Pecultars. 

Court of. 23 


Pe. 
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A Table of the Principal Matters. 


Penance. 

Publick and private how performed. 
Pnuge 119 

Plene Adminiſtravit. 


Method of pleading it. 120 


Pꝛerogative Court of Canterbury. 


1. Why ſo called, when and where 

held. | 16, 18 
2. Style of the Judge. 18 
3. Officers thereof. 18,19 


Pꝛerogatipe Office. 


1. Where all Wills are kept. 19 
2. Oldeſt Will there. ibid. 


P2obates. 
By Executors and others. 120 


Pꝛoceedings. 


Method of Proceeding, in Eccleſiaſtical 
Cauſes. 29 


Pꝛocoꝛs. 
1. Of their Admiſſion. 5 
2. A Liſt of them. +35 10 


Dꝛohibttion. 
Where it will. lie, 39, 95, 112 


4 _ 


12 A Table of the Principal Marrers, 


Pꝛovocation. 
What ſo called. Page 110 


Rates. 


For Repairing Churches, by whom to 
be paid. 122, 123 


Begiſters. | 


t. Of the Court of Arches, 4 

2. Regiſter of the Admiralty. 15 

3. of the Prerogative Court. 18 

4. of the Court of Delegates. 20 

5. of the Conſiſtory Court. 

24 

6. - to the Dean and Chapter of 

St. Paul's, ibid. 

7. to the Archdeacon of Mid- 
8. 
9. 


dleſex. 25 
to the Dean and Chapter of 
Weſtminſter. ibid. 
of Surry Court. 26 


Seats, 


Seats in Churches do not belong to 
Perſons but Houſes, when. 123 


Sequeſtration. 


1. In Cauſes Matrimonial. 125 
2. Of a Benefice. ibid. 


— 


Table of the Principal Matters, 


Spoliation. 


If two Perſons are preſented, and one 


takes the Fruits, the other may ſue. 


Page 125 
Surry Court. 
Officers thereof. 26 
Terms. 

Of Terms and Court Days. 7 

Ueſtries. 
Select by Cuſtom. 93 
Wills. See Nuncupative Wills, 
1. What good or not. 126 
2. Caſes relating to them. 128, 137 

Witnefles, 
t. Who may or may not be. 138 
2, Exceptions to them. 139 
3. In Cauſes Teſtamentary when to be 
examined. ibid. 
Pol. 

Cuſtoms thereof. 91 
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BOOKS lately publiſhed, Sold by J. Wor RAL. 
I. AME Law. 1. Of Perſons qualified to kill 
Game, keep Dogs, Nets, G. 2. Of Wa- 
ter Game and of Fiſh and Fiſhing in Rivers, E?c. 
Penalty for deſtroying Game, of Treſpaſſes, Ec. 
Alſo the Statutes concerning Game continued to 
the preſent Time, with many curious Precedents, 
12. Price 25. 6d. 


II. The Reports of Sir Edward | Coke, Ent. in 
Verſe; wherein the Name of each Caſe, and the 
principal Points in Law, are contained in two Lines. 
To which are added, References in the Margin to 


all the Editions of the ſaid Reports, and two 
Tables. 


Archer, If he for life enfeoff in Fee; 


It bars remainders in contingency. 1 Rep. 66 
Boulſton, If neighbour Cony-boroughs make, 
The conies I in my own ground may take. 5 Rep. 104 


Price ſtitch'd 15s. bound 1 s. 6 4. 


III. Cuſtoms and Privileges of the Manors of 
Stepncy and Hackney in the County of Middleſex, 
viz. Of Tenants Neglect, Admiſſion, Sc. Amerce- 
ments, Annoyances, Appearance at two Courts 
yearly, Buildings, By-Laws, Claim, Copyholders, 
Drivers of Common, Fines, Forfeitures, Guardian, 
Gavelkind, Homage, Heir, Laſt Wills, Leaſes, 
Leet, Mears and Stakes, Partition, Quit-Rents, 
Reeves, Recoveries, Recognition, Steward's Fees, 
ſevering Waſte, c. To which is prefix'd an 


Act for perpetual Eſtabliſhment of the ſaid Cu- 
ſtoms. Price bound 1 s. 6 4, 
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